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I.     Keeping Chapter 11 Cases Relevant – What Tools Remain?

A.    Structured Dismissals – What’s left since Jevic?

1. A structured dismissal is a means by which a Chapter 11 bankruptcy case 

is wound up and dismissed outside the context of a plan.  Structured dismissals typically 

follow an asset sale and/or a settlement between the debtor and one or more major 

creditors and might incorporate any or all of the following:  

a. Releases and/or injunctions;

b. A mechanism for distributing cash or assets 

c. a procedure for resolving claims objections

d. A process by which estate tax returns can be prepared and filed

e. A means by which the debtor entity can be dissolved

2. Relevant Caselaw -- Over the years, two distinct lines of cases had 

developed:  one that prohibited structured dismissals that did not comport with the 

priority scheme (United States v. Aweco, Inc. (In the Matter of Aweco, Inc.), 725 F.2d 

293 (5th Cir. 1084) (reh’g and reh’g en banc denied) and one that permitted such 

dismissals where “specific and credible grounds” justified deviation from the Code (In re 

Iridium Operating LLC, 478 F.3d 452 (2d Cir. 2007)).  On March 22, SCOTUS decided 

Czyzewski v. Jevic Holding Corp., 580 U.S. ___ (March 22, 2017), and held that “a 

distribution scheme ordered in connection with the dismissal of a Chapter 11 case cannot, 

without the consent of the affected parties, deviate from the basic priority rules that apply 

under the primary mechanisms the Code establishes for final distributions of estate value 

in business bankruptcies.”

Summary of Jevic.  Jevic Transportation Corporation, a trucking company, filed a Ch. 

11 petition 2 years after being acquired by private equity firm Sun Capital Partners (with 

money borrowed from CIT Group)  in a leveraged buyout.  A group of truck drivers sued 

Jevic and Sun in the bankruptcy court for alleged violation of state and federal WARN 

Acts.  The official committee of unsecured creditors also sued Sun and CIT to recover 

allegedly fraudulent transfers.   In the WARN action, the bankruptcy court entered a 

summary judgment in favor of the truck drivers against Jevic; Sun prevailed on the 

grounds it wasn’t the truck drivers’ employer at the time of the alleged violations.  

By the time Jevic, Sun, the Committee, and CIT got around to talking settlement, 

Jevic had just $1.7MM in cash, all of which was subject to Sun’s lien.  The settling 

parties -- which did not include the truck drivers -- agreed that CIT would pay $2.0MM 

into an account earmarked for payment of administrative expenses and legal fees; that 
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Sun would assign its lien on Jevic’s remaining $1.7MM in cash to a trust that would pay 

taxes and other administrative expenses, and would make a pro rata distribution on 

account of allowed, unsecured, nonpriority claims; and that the fraudulent conveyance 

action and Jevic’s bankruptcy case would be dismissed.  Sun refused to agree to let any 

of its settlement payment or cash collateral be paid to the truck drivers because it would 

have been used to pay for the prosecution of their litigation against Sun, which Sun had 

not yet won.

The truck drivers opposed the settlement and structured dismissal.  They argued 

that, as holders of allowed, unsecured, priority claims, they were entitled to payment 

prior to the holders of unsecured, nonpriority claims.  According to the truck drivers, the 

settlement violated the Bankruptcy Code’s priority scheme.  The bankruptcy court 

approved the settlement, a decision affirmed by the district court and the Third Circuit.  

The truck drivers’ appealed to the Supreme Court of the United States.  

After quickly dispensing with a challenged to the truck drivers’ standing to 

appeal, SCOTUS addressed the following question:  “Can a bankruptcy court approve a 

structured dismissal that provides for distributions that do not follow ordinary priority 

rules without the affected creditors’ consent?”  “Our simple answer to this complicated 

question is ‘no.’”

The Court emphasized the importance of the priority scheme to the bankruptcy 

process.  It concluded that, because the priority scheme is so fundamental, had Congress 

intended to permit a departure as drastic as the Jevic structured dismissal, it would have 

made that clear.  “The importance of the priority system leads us to expect more than 

simple statutory silence if, and when, Congress were to intend such a major departure . . . 

we would expect to see some affirmative indication of intent if Congress actually meant 

to make structured dismissals a backdoor means to achieve the exact kind of non-

consensual priority-violating final distributions that the Code prohibits in Ch. 7 

liquidations and Ch. 11 plans.”

Next, conceding that section 349(b) permits bankruptcy courts to alter the effect 

of dismissal “for cause,” SCOTUS concluded that the scope of what could be done “for 

cause” was limited to “mak[ing] the appropriate orders to protect rights acquired in 

reliance on the bankruptcy case,” such as refusing to reinstate a debtor’s claim against a 

bank that had released a lien in reliance on the pendency of a bankruptcy case.  “For 

cause” was “too weak a reed” to justify ignoring the Code’s priority scheme.

SCOTUS also summarily distinguished Iridium, a 2d Cir. decision cited by Jevic 

in support of the settlement and dismissal.  Iridium, the Court noted, involved an interim 
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distribution, as opposed to Jevic’s final distribution.  Along the same lines, the Court 

refused to disturb long-standing authority that permits pre-plan distributions, such as 

critical vendor and employee wage payments and roll-ups because such payments leave 

“even disfavored creditors better off” and often enable successful reorganizations.  

According to SCOTUS, no similar justifications support structured dismissals:  “we 

cannot find in the violation of ordinary priority rules that occurred here any significant 

offsetting bankruptcy-related justification.”

Another concern seemed to be the imprecise standard advocated by the Third 

Circuit, which held that structured dismissals that run afoul of the priority scheme are 

appropriate only in the “rare case” where “sufficient reasons” justify distributions other 

than in accordance with the priority scheme.  “[I]t is difficult to give precise content to 

the concept “sufficient reasons.”  That fact threatens to turn a ‘rare case’ exception into a 

more general rule.”  SCOTUS feared the slippery slope, which might lead to deviations 

from the priority scheme in the plan context or an increased likelihood of creditors 

classes colluding to exclude other classes.

SCOTUS vacated and remanded.

3. What’s left?

a. Structured dismissals that comply with the priority scheme -- there 

are many reasons to seek a structured dismissal.  They can be far less expensive than a 

plan, which means they can direct more money toward creditors.  And the releases or 

injunctions that might be available might be appealing, as well as the ability to preserve 

the effectiveness of orders entered prior to dismissal.

b. Structured dismissals that do not comply with the priority scheme 

but which have the consent of all affected parties.  A higher priority creditor might be 

willing to consent to a distribution to lower priority creditors if that will buy peace.  And 

a failure to object to a motion for approval of a structured dismissal might well be 

deemed consent to that relief.

4. California Cases involving Structured Dismissals

a. In re Old PXPRT, Inc. f/k/a/ PopExpert, Inc., Ch. 11 Case No. 

16030390 (Bankr. N.D. Cal. -- San Francisco) (J. Blumenstiel).  Prior to filing a petition 

for relief in the bankruptcy court, the Debtor had become mired in state court litigation 

involving parties to a transaction in which the Debtor had acquired assets of another 

company.  After it commenced its bankruptcy case, the Debtor settled these disputes, 
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which resolved claims amounting to approximately 44% of the total claims filed.  The 

settlement required allowance of certain unsecured nonpriority claims and the deemed 

satisfaction of others, mutual releases, and the dismissal with prejudice of the state court 

action.  The Debtor also sold substantially all of its assets through a section 363 sale, 

which netted approximately $235,000.  The Debtor then requested a structured dismissal, 

which incorporated the terms of the settlement, authorized pro rata payment of claims in 

accordance with the Bankruptcy Code’s priority scheme, and provided that all orders of 

the bankruptcy court would remain in full force and effect, notwithstanding section 

349(b).  The proposed distributions paid administrative and unsecured, priority claims in 

full and paid a dividend on account of 1.5% to unsecured, nonpriority claims.  The 

Debtor’s motion to dismiss went unopposed and was granted.

b. In re Clement Support Svcs., Inc., Ch. 11 Case No. 15-50794 

(Bankr. N.D. Cal. – San Jose) (J. Hammond).  Following the sale of substantially all 

assets of this administratively insolvent estate and following a compromise between the 

Debtor and its secured lender, the Debtor requested a structured dismissal which 

incorporate a carve-out for unsecured, nonpriority claims, certain taxes, and UST fees.  

The Debtor’s motion to dismiss was not opposed and was granted.

c. In re Santa Cruz Berry Farming Co. LLC, Ch. 11 Case No. 15-

51771 and In re Corralitos Farms LLC, Ch. 11 Case No. 15-51772 (Bankr. N.D. Cal. –

San Jose) (J. Hammond) (jointly administered).  After Debtors’ assets were sold and 

avoidance actions compromised, the Debtors moved for structured dismissals.  The 

Debtors conceded that their estates were administratively insolvent and proposed 

distributing their remaining cash in accordance with the Bankruptcy Code’s priority 

scheme, which meant that administrative claims received 88.7% and 93% in the SC Berry 

and Corralitos cases, respectively, and unsecured, nonpriority creditors received nothing.  

The dismissal orders also provided that the bankruptcy court’s orders would survive 

dismissal and authorized the post-dismissal wind-down of the Debtors’ businesses and 

destruction of their books and records.  Neither motion to dismiss was opposed; both 

were granted.

d. In re William M. Landsdale, Ch. 11 Case No. 09-22982 (Bankr. 

C.D. Cal. – Santa Ana) (J. Smith).  Debtor entered into settlement of long running foreign 

litigation with two separate adversaries.  Dismissal provided for:  payment of 

administrative claims (including professional fees, without the need for filing or service 

of fee applications); reinstatement of all remaining claims as of the petition date; 

revesting of all property in the Debtor; and that any orders of the bankruptcy court would 

remain in full force and effect after dismissal.
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e. In re Save Most Desert Rancho, Ltd., Ch. 11 Case No. 12-23173 

(Bankr. C.D. Cal. – Santa Ana) (J. Bauer).  Debtor owned two multi-tenant office 

buildings, both of which were sold through section 363 sales.  Debtor also settled an 

eminent domain action with a government agency concerning one of the office buildings.  

In connection with the sale of the second office building, which yielded proceeds 

sufficient to pay off secured lender and all unsecured, nonpriority claims in full, Debtor 

agreed to seek dismissal of its case. The proposed dismissal incorporated the terms of the 

settlement of the eminent domain action (including provisions governing the distribution 

of the Debtor’s proceeds from that action) and provided that any orders entered by the 

bankruptcy court would remain in full force and effect following dismissal.  Dismissal 

was not opposed.

f. In re Easy Life Furniture, Inc., Ch. 11 Case No. 14-12713 (Bankr. 

C.D. Cal. – Santa Ana) (J. Bauer).  After a series of going-out-of-business and other sales 

conducted pursuant to section 363 yielded just $1.3MM in the face of priority claims that 

alone totaled approximately $4.0MM, the Debtor moved for a structured dismissal.  The 

dismissal proposed payment of priority claims in accordance of section 507(a), as 

follows:  507(a)(2) administrative expenses received 100%; 507(a)(4) and (a)(5) wage 

and benefit claims received 100%; 507(a)(7) customer deposits received 100%; and 

507(a)(8) priority tax claims received 28.8%.  The dismissal also proposed that all 

bankruptcy court orders would remain in full force and effect following dismissal.  

Dismissal was not opposed.

g. In re Local Corp., Ch. 11 Case No. 15-13153 (Bankr. C.D. Cal. –

Santa Ana) (J. Clarkson).  This Debtor had a bumpy ride, drawing lots of opposition to its 

section 363 sale motions and earning the court’s ire for failing to meet a deadline to file a 

plan and disclosure statement.  Ultimately, the sale motions were granted and sanctions 

avoided after the Debtor agreed to seek a structured dismissal by a date certain.  By the 

time it filed its motion to dismiss, the Debtor had approximately $2.18MM in available 

cash, which it sought permission to distribute in accordance with the Bankruptcy Code’s

priority scheme, as follows:  507(a)(2) administrative claims received 100%; 507(a)(4) 

wage claims received 100%; 507(a)(8) tax claims received 100%; and unsecured, 

nonpriority claims received an estimated 5.2% (those claims totaled approximately 

$26.2MM).  In addition to seeking approval of these proposed distributions, the motion to 

dismiss also proposed that dismissal would become effective only after remaining 

avoidance actions and claim objections were resolved by final orders; that all bankruptcy 

court orders would remain in full force and effect following dismissal; and that the 

Debtor’s responsible individuals could wind-down the entity and destroy its books and 

records.  The motion to dismiss was not opposed and was granted by default.  As of 
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February 20, 2017, the case remained open for the purpose of resolving the avoidance 

actions and making final distributions as authorized by the dismissal order.

B.    Creditors’ Plans – When are they appropriate?  Success Stories?

● Exclusivity Period: Debtor has exclusive period of 120 days after entry of 

the order for relief to file a plan of reorganization (11 U.S.C. § 1121(b)).

○ Extension: the Court may extend the exclusivity period for cause 

shown (11 U.S.C. § 1121(d)).

○ Limitations: 120 day exclusivity period for Debtor to file plan 

cannot be extended past 18 months; and 180 day exclusivity period 

for Debtor to confirm a plan cannot be extended past 20 months 

(11 U.S.C. § 1121(d)(2)(A)-(B)).

● Any Party May File a Plan: any party in interest, including creditors, may 

file a plan if: (i) a Trustee has been appointed; (ii) Debtor has not filed a 

plan within 120 days after the date of the order for relief; and or (iii) 

Debtor has not filed a plan that has been accepted within 180 days after 

the date of the order for relief.  (11 U.S.C. §§ 1121(c)(1)-(3)).

● Appropriate Cases for Creditor’s Plan. In appropriate cases, whether the 

Debtor is not diligently performing duties required by the Bankruptcy 

Code or not otherwise attempting to confirm a plan in a reasonable 

manner, a creditor’s plan can serve as an effective tool to further the goals 

of the creditors.

● Success Stories. In two recent cases in the Northern District, a Disbursing 

Agent was appointed by the terms of a Creditor’s Chapter 11 Plan of 

Reorganization to liquidate all real property (most of which was over-

encumbered) for the benefit of creditors.  The Creditor elected this 

strategy as the Debtors filed multiple bankruptcies, failed to make 

mortgage payments for over 7 years, and failed to take any action to file or 

confirm a Chapter 11 plan in over a year.

C.    §363 Sales – Implied consent?  Credit-bidding?

1.      11 U.S.C. §363(f)(2) (does “consent” include implied consent?)

a.      Implied consent IS authorized by 11 U.S.C. §363(f)(2):

i.       Futuresource LLC v. Reuters Ltd., 312 F.3d 281, 285-86 (7th Cir. 

2002)
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ii.     In re Pac. Cargo Servs., LLC, Case No. 6:13-mc-00369-AA; 3:13-cv-

01978-AA; 2014 U.S. Dist. LEXIS 65721 at *28-29 (D. Ore. May 9, 

2014)

iii.   In re Blixseth, Case No. 09-60452-7, 2011 Bankr. LEXIS 1451, at *42, 

2011 WL 1519914 (Bankr. D. Mont. April 20, 2011)

iv.    BAC Home Loans Servicing LP v. Grassi (In re Grassi), Case No. 

BAP EP 11-010; 2011 Bankr. LEXIS 4362; 2011 WL 6096509 (1st Cir. 

BAP Nov. 21, 2011) (citing cases)

b.      Implied consent is NOT authorized by 11 U.S.C. §363(f)(2):

                                                       i.      In re Arch Hospitality, Inc., 530 B.R. 588 (Bankr. W.D.N.Y. 2015)

ii.      In re Southern Mfg. Grp., LLC, Case No. 15-00931-HB, 2016 Bankr. 

LEXIS 2306 (Bankr. D.S.C. 2016)

2.      11 U.S.C. §363(k) (credit bidding)

a.      11 U.S.C. §363(k) provides: “At a sale under subsection (b) of this section of 

property that is subject to a lien that secures an allowed claim, unless the court 

for cause orders otherwise the holder of such claim may bid at such sale, and, if 

the holder of such claim purchases such property such holder may offset such 

claim against the purchase price of such property.” (emphasis added). 

b.      Cases:

i.       In re Fisker Auto. Holdings, Inc., 510 B.R. 55 (Bankr. D. Del. 2014) (credit 

bidding not permitted)

ii.     Free Lance-Star Publishing, 512 B.R. 798 (Bankr. E.D. Va. 2014) (credit 

bidding not permitted)

iii.   In re Charles Street African Methodist Episcopal Church of Boston, 510 B.R. 

453 (Bankr. D. Mass. 2014) (denying Debtor’s motion to prohibit credit bidding)

D.    Venue Reform – Renewed hope given Biden’s departure?

1. Former Vice President Biden, from Delaware, was rumored to have 

resisted efforts to make it more difficult for businesses with few ties to Delaware to file 

bankruptcy cases there; true or not, venue “reform” continues to be an uphill battle

2. American Bankruptcy Institute’s Commission to Study the Reform of 

Chapter 11 issued its report in 2015 but made no recommendation; which prompted criticism



8

3. Bankr. S.D. Texas has adopted a case assignment protocol, pursuant to 

which two of its judges are designated as those who will be assigned to “complex Chapter 11’s”; 

goal is to convince more businesses to choose that venue by fostering predictability and 

consistency

E.     Form Plans – Do they save costs?  Does one size really fit all?  

1. Individual Plan and Disclosure Statement 

http://www.canb.uscourts.gov/sites/default/files/forms/instructions_plan_and_ds_07-30-12.pdf

2. Cost of Chapter 11 such, that perhaps in future an Entity small business 

plan and disclosure statement to accomplish only a refinance of one secured creditor, and 

terming out unsecured debt, which might enable entities in distress to avoid impossible loan to 

own terms.. 

II.    Challenges for Trustees

A.               §363 Sales – Can a trustee sell over-encumbered property with a carve-out for the 
estate?  How about a sale of an estate’s interest in property without reps & warranties?

1. The U.S. Trustee Handbook provides:  “A chapter 7 case must be 

administered to maximize and expedite dividends to creditors.  A trustee 

shall not administer an estate or an asset in an estate where the proceeds of 

liquidation will primarily benefit the trustee or the professionals, or unduly 

delay the resolution of the case.  The trustee must be guided by this 

fundamental principle when acting as trustee.  Accordingly, the trustee 

must consider whether sufficient funds will be generated to make a 

meaningful distribution to unsecured creditors, including unsecured 

priority creditors, before administering a case as an asset case.”  U.S. 

Trustee Handbook, Ch. 7 page 4-1.

2. Sales in which trustee seeks to sell fully encumbered assets with 

the secured creditor’s consent pursuant to a carve-out agreement whereby 

the secured creditor waives some of its rights to the proceeds of sale are 

presumptively improper unless they provide a meaningful distribution to 

unsecured creditors.  KVN Corp., 514 B.R. 1 (9th Cir. BAP 2014).  The 

presumption is rebuttable.  “To rebut the presumption, the case law directs 

the following inquiry:  Has the trustee fulfilled his or her basic duties?  Is 

there a benefit to the estate: i.e. prospects for a meaningful distribution to 

unsecured creditors?  Have the terms of the carve-out been fully disclosed 

to the bankruptcy court?  If the answer to these questions is the 
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affirmative, then the presumption of impropriety can be overcome.”  KVN, 

514 B.R at 8.

3. Case holding that sale of fully encumbered assets inappropriate, 

despite carve-out agreement with trustee, because no meaningful 

distribution to unsecured creditors.

a.      KVN Corp., 514 B.R. 1 (9th Cir. BAP 2014)

4. Sale of fully encumbered assets with carve-out agreement okay, 

because Court found a meaningful distribution to unsecured creditors.

a.      In re Vu-Rose, 2016 U.S. Dist. LEXIS 180007; 2016 WL 7480248 

(C.D. Cal. 2016)

b.      In re Jones, 548 B.R. 658 (Bankr. W.D. N.Y. 2016)

B.    Trustee Fee Caps – Should Chapter 7 Trustee Almost Compensation Cap Always be a 

Commission or is the McKinny Decision Still Good Law in the Northern District?

United States Bankruptcy Court for the Northern District of California Guidelines for 

Compensation and Expense Reimbursement of Professionals and Trustees 

(http://www.canb.uscourts.gov/procedure/guidelines-compensation-and-expense-reimbursement-

professional-and-trustees) (Chapter 7 Trustees required to maintain contemporaneous time 

billings in in every case, and for cases in which final compensation exceeds $25,000 must 

include time records as well as the narrative description of the services performed. Below 

$25,000, only a statement of time spent is required and a brief narrative).

In Re McKinny, 383 B.R. 490 (N.D. CA 2008) (presumption that statutory maximum 

constituted reasonable compensation, but Court awarded $15,000.00  instead of the $35,891.00 

commission based on the Court’s determination that the commission would be substantially 

disproportionate to the services required after review of the time records and estimated additional 

fees). 

In Re Salgado-Nava, 473 B.R. 911, 920 (9th Cir. BAP 2012) (The Trustee cap on 

compensation pursuant to 11 U.S.C § 326  (i.e. the commission) is presumed to be the reasonable 

compensation amount for Chapter 7 Trustees “absent extraordinary circumstances” and 

disagreed with  McKinny, and several other decisions that “rest primarily on the view that 

trustee compensation is always subject to a review for reasonableness.”);  followed by In re 

Rowe, 750 F.3d 392 (4th Cir. 2014)(adopted “extraordinary” threshold from Salgado-Nava and 

remanded fee reduction to trial court).

In re Scoggins, 517 B.R. 206 (Bankr. E.D. CA 2014) (The ED Court praised the ND 

McKinny decision and criticized both the BAP Salgado-Nava and the 5th Cir. Rowe decisions, 
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ultimately limiting the Salgado-Nava ruling to the situation where a “lodestar analysis” is the 

“only basis” for deviating from the cap/commission. However, the decision, which was joined by 

all the Bankruptcy Judges of the Eastern District, ultimately held that “[t]aken together, Salgado-

Nava and Rowe like McKinny,  “there is perhaps strong, but rebuttable, presumption that the 

maximum compensation permitted by §326 is ‘reasonable’”. Citing Hopkins, Effective Review, 

88 Am. Bankr. L.R. at 143-44 & n. 92. After evaluating all the Chapter 7 Trustee compensation 

awards that were awarded in the Eastern District in 2013, the Court determined that certain types 

of cases “are more likely than others to entail ‘extraordinary’ circumstances, and required that 

detailed fee applications are required where a Chapter 7 trustee seeks a fee of “(1) of $10,000 or 

more; (2) all cases in which the trustee seeks fees exceeding the amount remaining for unsecured 

priority and general claims; (3) all cases involving a "carve-out" or "short sale"; (4) all cases 

where the trustee operates a business; and (5) any case in which the court orders a formal fee 

application”).

In Re Ruiz, 541 B.R. 892 (9th Cir. BAP 2015) (reversed as an inappropriate “per se rule” 

an Eastern District decision that awarded compensation less than the trustee cap/commission 

based on “extraordinary circumstances” solely based on the distribution to unsecured creditors 

being less than the proposed Trustee fee/commission;  Judge Jury concurred and further called 

into questioned whether the In re Scoggins bright line test that requires detailed fee applications 

in the five specified circumstances was inconsistent with the Salgado-Nava decision).

III.  Consumer Issues

        A.    Rule 3002.1 – A powerful defense against post-discharge foreclosure?

● Effective Date: December 1, 2011

● Legislative Purpose: Bankruptcy Rule 3002.1 “was adopted in December 

2011 to address a significant problem caused when mortgage companies 

applied fees and costs to a debtor's mortgage while the debtor was in 

bankruptcy without giving notice to the debtor and then, based on these 

post-petition defaults, sought to foreclose upon the debtor's property after 

the debtor completed the plan.”  In re Tollios, 491 B.R 886, 888 (Bankr. 

N.D.Ill. 2013).

● Requirements: (i) Chapter 13 case; (ii) debtor’s primary residence; and 

(iii) contractual installment payments are being made

● Lender’s Obligations: (i) provide notice of interest rate or escrow 

adjustment at least 21 days prior to new due date; (3002.1(b)); (ii) provide 

notice of all fees, expenses, or charges that were incurred after the petition 

date and are recoverable against Debtor and/or residence (3002.1(c)); and 

(iii) respond to Notice of Final Cure indicating whether Debtor is current 
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with all pre-petition arrearages and post-petition on-going payments 

(3002.1(g)).

● Trustee’s Obligation: file and serve a Notice of Final Cure on Debtor and 

Secured Creditor within 30 days after Debtor completes all payments 

under the Chapter 13 Plan (3002.1(f)).

● Debtor’s Obligations: (i) can challenge post-petition fees and charges up 

to 1 year after filing of the notice (3002.1(e)); and (ii) can challenge 

amount alleged as outstanding in Response to Notice of Final Cure within 

21 days after service of response (3002.1(h)).

● Remedies for Violation. If a secured creditor fails to provide the 

information required by 3002.1(b), (c), or (g), then the Court may: (i) 

preclude the omitted evidence in all future proceedings (3002.1(i)(1)); and 

(ii) awad other appropriate relief, including reasonable attorney’s fees and 

costs (3002.1(i)(2)).

● Instructive Cases:

○ In re Ernestine C.J. Greene, BK Case No. 11-33377-TJC, District 

of Maryland (Wells Fargo settlement action for failure to provide 

timely Notice of Payment Changes and Escrow Analysis with the 

Executive Office of the United States Trustee for $81.6 million)

○ In re Gravel, 556 B.R. at 565 (Bankr. D. Vt. 2016) (mortgage 

servicing company ordered to pay non-profit $375,000 for failure 

to comply with the notice requirements of 3002.1)

○ In re Howard, 563 B.R. 308 (Bankr. N.D. Cal. 2016) (Secured 

creditor precluded from introducing evidence in any proceeding 

based on its failure to comply with the express requirements of 

Fed. R. Bankr. P. 3002.1(g))

■ Note: Judge Johnson provides a very good overview the 

purpose and requirements of 3002.1, as there is limited 

published authority on the subject

○ In re Howard 2016 WL 8222335 (Bankr. N.D. Cal. 2016) (Debtor 

cannot recover attorney’s fees under 3002.1(i)(2) for a Motion to 

Determine Final Cure under 3002.1(h)).

B.    Mortgage Modification Mediation Program (“MMM Program”)

Information on the MMM Program, MMM Program Procedures, and Required 

Forms are available on the Court’s website: http://www.canb.uscourts.gov/

case-info/mortgage-modification-mediation-mmm-program
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IV.   Falling Caseloads and a Shrinking Bench

        A.    Caseload statistics – how much have bankruptcy court caseloads really shrunk?

1. Total bankruptcy filings:  2010 - 2016

a. Nationwide:  1,593,081 to 794,891

b. Ninth Circuit:  404,289 to 132,346

c. ND Cal:  35,589 to 9,725

i. Oakland:  15,031 to 3,575

ii. San Jose:  13,370 to 3,642

iii. Santa Rosa:  5,063 to 1,100

iv. San Francisco:  5,125 to 1,408

        B.    Bankruptcy judge appointments

1. Based on weighted caseload per judge

2. YE 2016 weighted caseloads

a. DE:  2,841 (1/90)

b. SDNY:  1,001 (26/90)

c. CD Cal:  675 (54/90)

d. ED Cal:  662 (57/90)

e. SD Cal:  619 (65/90)

f. ND Cal:  641 (58/90)

g. AK:  115 (90/90)

        C.    Caseload allocation with fewer judges

1. ND Cal bankruptcy bench shrank from 9 full-time judges in 2013 to 8 full-

time judges currently; will be 7 full-time judges as of July 1, 2017

2. 9th Cir. rule of thumb:  no vacancy will be filled until weighted caseload 

reaches 1,000 per judge

        D.   Courtroom technology

1. Courtroom technology improvements implemented over the last two years

2. More judges conducting hearings remotely


