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Although it has predictably increased the amount of threshold 
litigation over standing, the Supreme Court’s narrow consensus 
opinion in Spokeo v. Robins does little more than reaffirm established 
Article III principles, offering little guidance on how to apply them. By 
punting, the eight-Justice Court inevitably set the stage for future 
battles over the bounds of “concreteness.” This memo offers an 
approach for judges and lawyers faced with questions of standing after 
Spokeo. 
 

• Part I presents an overall argument about the meaning of 
“concreteness”; 
 

• Part II provides a taxonomy of concrete injuries, with some 
examples taken mainly from federal consumer laws;  

 
• Part III presents a methodology for identifying historical 

analogues, with examples; 
 

• Part IV provides an approach to Congress’s purposes and 
deference to its judgments. 

 
I. 

The Doctrinal Framework: Spokeo Breaks No New Ground 
 
To have standing to bring a claim in federal court, the plaintiff must 
first have suffered an injury in fact. This requirement has two 
components: the injury must be both (1) particularized and (2) 
concrete. “For an injury to be ‘particularized’, it must affect the 
plaintiff in a personal and individual way.” Spokeo, Inc. v. Robins, 136 
S. Ct. 1540, 1548 (2016) (quotation marks omitted). Generalized 
grievances will not do. The injury alleged by the plaintiff in Spokeo—
that the defendant “violated his statutory rights” by failing to ensure 
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the accuracy of information that it reported about him—is an example 
of an injury that is sufficiently individualized to satisfy this 
requirement. Id. But particularization is only one half of the injury-in-
fact inquiry. The injury must also be concrete—“that is, it must 
actually exist.” Id.  
 
What does this mean? To help answer that question, the Court in 
Spokeo distilled several “general principles” from its prior cases, 
without going beyond those cases. Id. at 1550. The first is that, 
although tangible injuries (like physical or economic harm) are 
“perhaps easier to recognize” as concrete injuries, “intangible injuries 
can nevertheless be concrete,” as can injuries based on a “risk of 
harm.” Id. at 1549–50. Second, “[i]n determining whether an intangible 
harm constitutes injury in fact, both history and the judgment of 
Congress play important roles.” Id. at 1549. So if the “alleged 
intangible harm has a close relationship to a harm that has 
traditionally been regarded as providing a basis for a lawsuit in 
English or American courts”—or, put in fewer words, if “the common 
law permitted suit” in analogous circumstances—the plaintiff will have 
suffered a concrete injury that can be redressed by a federal court. 
Id.; see also Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 102 
(1998) (explaining that Article III encompasses “cases and 
controversies of the sort traditionally amenable to, and resolved by, 
the judicial process”). 
 
But the plaintiff need not dig up a common-law analogue to establish a 
concrete injury, because Congress has the power (and is in fact “well 
positioned”) “to identify intangible harms that meet minimum Article 
III requirements,” even if those harms “were previously inadequate in 
law.” Spokeo, 136 S. Ct. at 1549; see also Massachusetts v. EPA, 549 
U.S. 497, 516 (2007) (“[Congressional] authorization is of critical 
importance to the standing inquiry: ‘Congress has the power to define 
injuries and articulate chains of causation that will give rise to a case 
or controversy where none existed before.’”). Said differently, 
Congress can create “new rights of action that do not have clear 
analogs in our common-law tradition.” Lujan v. Defenders of Wildlife, 
504 U.S. 555, 580 (1992) (Kennedy, J., concurring). “In exercising this 
power, however, Congress must at least identify the injury it seeks to 
vindicate and relate the injury to the class of persons entitled to bring 
the suit.” Massachusetts, 549 U.S. at 516. If it does so, the plaintiff will 
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be able to establish standing so long as she is part of that class of 
people. Hence Justice Scalia’s observation that standing’s “existence 
in a given case is largely within the control of Congress.” Antonin 
Scalia, The Doctrine of Standing as an Essential Element of the 
Separation of Powers, 17 Suffolk U. L. Rev. 881, 885 (1983). 
 
Third, the Court in Spokeo emphasized that Congress can elevate even 
the violation of procedural rights to a concrete injury if they protect 
against an identified harm, and “a plaintiff in such a case need not 
allege any additional harm beyond the one Congress has identified.” 
136 S. Ct. at 1549. Of course, “a bare procedural violation, divorced 
from any concrete harm” identified by Congress, will not give rise to 
an Article III injury. Id. As the Court put it in an earlier case: 
“deprivation of a procedural right without some concrete interest that 
is affected by the deprivation—a procedural right in vacuo—is 
insufficient to create Article III standing.” Summers v. Earth Island 
Institute, 555 U.S. 4888, 496 (2009). But a “person who has been 
accorded a procedural right to protect his concrete interests” has 
standing to assert that right. Lujan, 504 U.S. at 572 n.7. 
 
None of this is new. And the Court in Spokeo did not even apply these 
principles to the facts before it, choosing instead to remand the case to 
the Ninth Circuit, whose previous analysis was “incomplete” because it 
had “overlooked” concreteness. 136 S. Ct. at 1545. That said, the 
Supreme Court did provide a few examples of injuries that satisfy 
concreteness, as well as a couple that might not. The Court cited 
Public Citizen v. U.S. Department of Justice, which held that the 
plaintiff had standing to challenge DOJ’s failure to provide access to 
information, the disclosure of which was allegedly required by the 
Federal Advisory Committee Act, because the inability to obtain such 
information “constitutes a sufficiently distinct injury to provide 
standing to sue.” 491 U.S. 440, 449 (1989). The Court also cited 
Federal Election Commission v. Akins for a similar point, “confirming 
that a group of voters’ ‘inability to obtain information’ that Congress 
had decided to make public is a sufficient injury in fact to satisfy 
Article III.” Spokeo, 136 S. Ct. at 1550 (citing Akins, 524 U.S. 11, 20–
25 (1998)). 
 
These cases illustrate that an informational injury—the personal 
denial of access to information required by statute—is a concrete 
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injury under Article III. See Cass R. Sunstein, Informational 
Regulation and Informational Standing: Akins and Beyond, 147 U. 
Penn. L. Rev. 613 (1999). By contrast, when someone else is denied 
information required by statute—like when “a consumer reporting 
agency fails to provide the [FCRA’s] required notice to a user of the 
agency’s consumer information” (a notice that is not a precondition to 
anything)—the plaintiff’s path to a concrete injury will be harder, 
because that information “may be entirely accurate.” Spokeo, 136 S. 
Ct. at 1550. The Court suggested that the same is true if the 
information contains only “an incorrect zip code.” Id. Although 
Congress enacted the FCRA “to curb the dissemination of false 
information by adopting procedures designed to decrease that risk,” 
id., if Congress has not indicated that false zip codes are an “injury it 
seeks to vindicate,” Massachusetts, 549 U.S. at 516, the degree of risk 
that accompanies such an inaccuracy might be too speculative to 
confer standing. If, instead, Congress indicated that it sought to 
protect against that harm, the plaintiff will have standing to sue. 
 
On any fair reading, Spokeo is a “narrow” decision, as most neutral 
commentators have observed. Amy Howe, Opinion analysis: Case on 
standing and concrete harm returns to the Ninth Circuit, at least for 
now, SCOTUSblog (May 16, 2016), http://bit.ly/1TB3vd1. Yet some 
commentators—lawyers who represent corporate defendants—have 
hailed Spokeo as a game changer that will force plaintiffs “to find new 
arguments to justify standing.” Andrew J. Pincus, Plaintiffs’ Lawyers 
Try to Spin Spokeo, Mayer Brown Class Defense Blog (May 18, 2016), 
http://bit.ly/1WDcsoP. But wishing does not make it so. It is true that, 
after Spokeo, “Article III standing requires a concrete injury even in 
the context of a statutory violation.” 136 S. Ct. at 1549. But that was 
just as true before Spokeo. See, e.g., Summers, 555 U.S. at 497 (“[T]he 
requirement of injury in fact is a hard floor of Article III jurisdiction 
that cannot be removed by statute.”). Ditto for Spokeo’s reiteration of 
the rule that a “bare procedural violation, divorced from any concrete 
harm,” does not confer standing. 136 S. Ct. at 1549 (quoting Summers, 
555 U.S. at 496, for the proposition that “deprivation of a procedural 
right without some concrete interest that is affected by the deprivation 
. . . is insufficient to create Article III standing”).  
 
In reality, Spokeo does very little to change (or even clarify) the law. 
See Daniel J. Solove, Spokeo, Inc. v. Robins: When Is a Person 
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Harmed by a Privacy Violation?, Geo. Wash. L. Rev. On the Docket 
(May 19, 2016), http://bit.ly/1U806ON. It summarizes the doctrine and 
then provides two examples of injuries that, depending on the 
circumstances, might not be cognizable. That is it. So it is no wonder 
that Justice Ginsburg, who dissented, said that she “agree[d] with 
much of the Court’s opinion,” and “part[ed] ways” only as to the 
majority’s decision to remand the case rather than apply the 
concreteness requirement in the first instance. 136 S. Ct. at 1554–55. If 
the Court were announcing a new rule, one would expect that she 
would have said something different. 
 

II. 
A Taxonomy of Concrete Injuries 

 
In thinking about whether an injury is cognizable under Article III, 
judges and advocates should first ask if they can conceptualize the 
injury as tangible, rather than intangible, because tangible injuries are 
“easier to recognize” as concrete. Spokeo, 136 S. Ct. at 1549. But if 
they cannot do so, they should then consider whether the injury fits 
into one of the categories of intangible injury that the Supreme Court 
has already recognized as cognizable. These include informational 
injury, touched on briefly in Part I, as well as reputational injury, 
invasion of privacy, and the risk of future injury.  
 
As much as possible, judges and advocates should ask whether they 
can view the injury as one that is inherent in the nature of the claim 
rather than one that turns on plaintiff-specific facts. This is a good idea 
for two reasons. One: It helps ensure that cases that are otherwise 
appropriate for class treatment receive that treatment. And two: It 
helps ensure that, even in individual cases, the standing hurdle is not 
set unnecessarily high. With this in mind, we now discuss the 
taxonomy of injuries. 
 

A. Tangible injuries 
 
Sometimes a case will involve an injury that, at first glance, appears 
intangible, but upon reflection can be reimagined as a tangible harm. 
Examples of such harms include the loss of money or property, 
physical or emotional suffering, lost time, and any other injury for 
which someone might be able to obtain actual damages (even if the 
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plaintiff seeks only statutory damages). These injuries are not always 
obvious, but many violations of consumer statutes can be seen as 
inflicting tangible harms. We provide some examples below. Advocates 
should be thinking about these and other examples in trying to 
establish Article III standing after Spokeo, particularly in class actions 
seeking statutory damages. 
 

1. Loss of money or property.  
 
A good lead example comes from Charvat v. Mutual First Credit 
Union, 725 F.3d 819 (8th Cir. 2013), concerning violations of the 
Electronic Fund Transfer Act, a case in which we represented the 
plaintiff on appeal. Before its amendment in 2012, EFTA prohibited 
ATM operators from imposing fees for cash withdrawals unless they 
provided two forms of notice—one on the machine, and another on the 
screen. 15 U.S.C. § 1693b(d)(3)(A), (C), amended Pub. L. No. 112–216 
(Dec. 20, 2012). The defendants in Charvat provided only the on-
screen notice. After a consumer brought a class action for failing to 
comply with EFTA’s dual-notice regime, the defendants argued that 
the consumer had “suffer[ed] no concrete harm” because he had 
alleged only a “bare, technical violation of a federal statute.” Pet. for 
Cert. i. in First Mutual Bank of Wahoo v. Charvat (No. 13–679).  
 
Rather than accept the premise of that argument, we reframed the 
violation as inflicting a classic tangible injury: economic harm. We did 
so by focusing on EFTA’s specific statutory language, which made 
clear that the dual-notice requirement was a necessary precondition to 
the imposition of any fee. “No fee may be imposed by any [ATM] 
operator,” Congress wrote, “unless the consumer receives [both forms 
of] notice.” 15 U.S.C. § 1693b(d)(3)(C). That language gave banks a 
choice: Charge a fee and provide both forms of notice, or charge no fee 
at all. Because the defendants in Charvat had failed to provide the 
requisite notice, they were prohibited from charging any fee—
meaning that the named plaintiff had suffered economic harm by 
paying the illegal fee. And because each putative class member had 
paid the fee, this theory of injury was uniform across the class. 
Although the Eighth Circuit did not address this theory because the 
plaintiff had arguably disclaimed it in the district court, and he had 
standing in any event “based on the informational injury that he 
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allegedly sustained,” 725 F.3d at 823, this example provides a useful 
roadmap for how advocates should think about framing the injury.  
 
A similar approach could be adopted for other notice requirements. 
The Truth in Lending Act, for instance, “gives borrowers the right to 
rescind certain loans for up to three years after the transaction is 
communicated” if “the lender failed to satisfy the Act’s disclosure 
requirements.” Jesinoski v. Countrywide Home Loans, Inc., 135 S. 
Ct. 790, 791 (2015); see 15 U.S.C. § 1635(a). A borrower who files suit 
seeking to rescind her mortgage loan because she never received the 
proper disclosures has suffered not only an informational injury, but 
also a tangible one: Upon rescission, the mortgage is considered a 
nullity because the lender did not fulfill its statutory disclosure 
obligations, and forcing a borrower to make payments under a null 
mortgage—or foreclosing on her home because she failed to make 
those payments—obviously works an economic harm. Other examples 
surely abound.  
 
Even outside the context of notice requirements and other 
preconditions to engaging in economic activity, many seemingly 
technical statutory violations can result in tangible harm. Take the 
Telephone Consumer Protection Act’s prohibition on junk faxes. 47 
U.S.C. § 227(b)(1)(C). In one sense, the harm inflicted seems 
intangible—the invasion of privacy. But in another sense, the harm is 
quite tangible: the loss of paper and toner used to print the fax, as well 
as occupation of the machine while the fax is being received, both of 
which have quantifiable economic value. See, e.g., Palm Beach Golf 
Center-Boca, Inc. v. John G. Sarris, D.D.S., P.A., 781 F.3d 1245 (11th 
Cir. 2015) (“We find that Palm Beach Golf has Article III standing 
sufficient to satisfy the injury requirement because it has suffered a 
concrete and personalized injury in the form of the occupation of its 
fax machine for the period of time required for the electronic 
transmission of the data (which, in this case was one minute).”). 
Congress itself identified the fact that a junk fax “shifts some of the 
costs of advertising from the sender to the recipient” as one of the 
reasons it enacted the TCPA.  H.R. Rep. No. 102–317, at 10 (1991).  
 
Or take the statute’s prohibition on robocalls to cell phones without 
prior express consent. These calls not only invade the consumer’s 
privacy, they also inflict an out-of-pocket loss. Because cell-phone 
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users “often are billed by the minute as soon as the call is answered—
and routing a call to voicemail counts as answering the call”—they 
ultimately bear the costs of these calls, regardless of “whether they 
pay in advance or after the minutes are used.” Soppet v. Enhanced 
Recovery Co., LLC, 679 F.3d 637, 638 (7th Cir. 2012). That is true 
“even in cases where the amount of time consumed by the calls is 
deducted from a bucket of minutes.” In re Rules & Regulations 
Implementing the Tel. Consumer Prot. Act of 1991, 27 FCC Rcd. 1830, 
1839–40 (2012). And just as an unwanted fax ties up a fax machine, an 
unwanted call ties up a phone line (and depletes the phone’s battery 
life). As Judge Easterbrook has explained: “An automated call to a 
landline can be an annoyance; an automated call to a cell phone adds 
expense to the annoyance.” Soppet, 679 F.3d at 638.  
 

2.  Loss of time 
 
Closely related to the loss of money is the loss of time. And some 
statutory violations—like those under the TCPA and FDCPA—inflict 
injuries by consuming a person’s time. A caller who receives a 
robocall, to return to that example, has suffered a tangible injury by 
wasting time answering the call or listening to (and deleting) a 
voicemail message. The same can be said of someone who receives an 
unwanted call on a landline—an injury that would apply to the TCPA’s 
prohibition on prerecorded telemarketing calls, as well as to its 
prohibition on telemarketing calls to those who have registered on the 
nationwide do-not-call list (or asked to be placed on a company-specific 
do-not-call list). (In class actions, advocates are cautioned not to 
include in their class definitions claims for calls that did not connect 
with the intended recipient.) 
 
The FDCPA likewise contains provisions that seek to protect debtors 
against the loss of time. One instructive example is the statutory 
prohibition on telephone harassment under 15 U.S.C. § 1692d. 
Another is the prohibition on bringing a legal action on a debt against 
a debtor in a different judicial district from where the debtors resides. 
Id. § 1692i.  
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3.  Physical or emotional injury 
 

Some consumer statutes also seek to protect against the 
infliction of emotional distress. In the TCPA context, robocalls once 
again spring to mind. They are, as the Act’s sponsor put it, “the 
scourge of modern civilization. They wake us up in the morning; they 
interrupt our dinner at night; they force the sick and elderly out of 
bed; they hound us until we want to rip the telephone right out of the 
wall.” 137 Cong. Rec. 30,821–30,822 (1991) (Statement of Sen. 
Hollings). And, “like the buckets enchanted by the Sorcerer’s 
Apprentice, [they] continue until stopped by their true master.” 
Soppet, 679 F.3d at 639. Congress determined that banning these calls 
was “the only effective means of protecting telephone consumers from 
this nuisance and privacy invasion.” 47 U.S.C. § 227 note § 2(12).  
 
Taking a similar step, Congress enacted section 1692d of the FDCPA 
to prohibit debt collectors from harassing debtors over the phone. 
Such harassment inflicts tangible harm by wasting the consumer’s 
time (as mentioned above), but it also creates emotional distress and 
other forms of psychic harm—a clearly cognizable injury.  See Carey v. 
Piphus, 435 U.S. 247, 263 n.20 (1978) (“Distress is a personal injury 
familiar to the law,” and “[w]e use the term ‘distress’ to include mental 
suffering or emotional anguish.”); Gertz v. Robert Welch, Inc., 418 U.S. 
323, 350 (1974) (noting that the more common types of harm inflicted 
by defamatory falsehoods include loss of reputation and standing in 
the community, personal humiliation, and mental anguish and 
suffering—all of which can be inflicted by violating section 1692d). 
  

B. Intangible injuries 
 
Many injuries in consumer cases, of course, will defy characterization 
as tangible. But as the Supreme Court reaffirmed in Spokeo, that does 
not mean that they’re too abstract to form the basis of standing. Very 
much the contrary: The Court has long recognized that certain types 
of intangible injuries—informational, reputational, the invasion of 
privacy, and even the risk of future harm—can constitute a concrete 
injury that can be redressed in federal court. There may be other 
types of intangible injuries that can also be cognizable if Congress 
enacts a statute to vindicate them, but we focus on these categories 
because they’re the ones that the Court has already identified. So 
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advocates should try, to the extent possible, to frame an intangible 
injury as falling into one or more of these categories. 
 

1. Informational injuries. 
 

For decades, the Supreme Court has recognized that the deprivation 
of a statutory right to receive information—in the form and manner 
required by Congress—is sufficient to establish an Article III injury. 
In Public Citizen v. U.S. Department of Justice, for example, the 
Court held that the plaintiff had standing to challenge DOJ’s failure to 
provide access to certain information, the disclosure of which was 
allegedly required by the Federal Advisory Committee Act, because 
the inability to obtain such information “constitutes a sufficiently 
distinct injury to provide standing to sue.” 491 U.S. 440, 449 (1989). In 
so holding, the Court looked to its “decisions interpreting the 
Freedom of Information Act,” which “have never suggested that those 
requesting information under it need show more than that they sought 
and were denied specific agency records,” because the denial of 
information by itself constitutes a concrete harm. Id.  
 
The Court reiterated that basic principle in Federal Election 
Commission v. Akins, which (as the Court explained in Spokeo) 
“confirm[ed] that a group of voters’ ‘inability to obtain information’ 
that Congress had decided to make public is a sufficient injury in fact 
to satisfy Article III.” Spokeo, 136 S. Ct. at 1549 (citing Akins, 524 
U.S. at 20–25); see generally Cass R. Sunstein, Informational 
Regulation and Informational Standing: Akins and Beyond, 147 U. 
Penn. L. Rev. 613 (1999). The Court’s decision in Spokeo, which cites 
both Public Citizen and Akins approvingly, only further entrenches 
the concept of informational injury in the Court’s Article III 
jurisprudence.  
 
Following the Supreme Court’s lead, the federal circuits have applied 
the concept to a wide variety of other statutory contexts, from 
government-sunshine and election law to health, safety, and 
environmental regulation. See, e.g., Am. Canoe Ass’n, Inc. v. City of 
Louisa Water & Sewer Comm’n, 389 F.3d 536, 542 (6th Cir. 2004) 
(holding that the ongoing failure to comply with monitoring and 
reporting requirements of the Clean Water Act created informational 
injury); Grant v. Gilbert, 324 F.3d 383, 387 (5th Cir. 2003) (“The 
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inability to obtain information required to be disclosed by statute 
constitutes a sufficiently concrete and palpable injury to qualify as an 
Article III injury-in-fact.”); Heartwood v. U.S. Forest Serv., 230 F.3d 
947, 952 n.5 (7th Cir. 2000) (because the National Environmental 
Policy Act requires environmental assessments “to provide 
stakeholders with information necessary to monitor agency activity,” 
failure to perform an assessment creates “a cognizable injury-in-fact 
for plaintiffs who are deprived of this information”); Pub. Citizen v. 
FTC, 869 F.2d 1541, 1543 (D.C. Cir. 1989) (holding that plaintiffs have 
standing where “they are being deprived of information and warnings 
that will be of substantial value to them and to which they are legally 
entitled” under the Comprehensive Smokeless Tobacco Health 
Education Act); Alvarez v. Longboy, 697 F.2d 1333, 1338 (9th Cir. 
1983) (failure to provide notice of an ongoing strike at time of 
employment as required by the Farm Labor Contractor Registration 
Act). 
 
Informational injuries fall roughly into three categories, which we 
discuss in more detail below: (1) failure to receive accurate information 
(misrepresentation claims); (2) failure to receive informational content 
(a type of disclosure violation); and (3) failure to receive information in 
the manner prescribed by Congress (another type of disclosure 
violation). 
 

a. Misrepresentation 
 
The Fair Debt Collection Practices Act contains several provisions 
aimed at preventing the transmission of inaccurate information, 
including a broad provision that generally prohibits false or misleading 
representation of all kinds. 15 U.S.C. § 1692e. A subsection of that 
provision specifically prohibits the false representation of “the 
character, amount, or legal status of any debt.” Id. § 1692e(2)(A). 
Claims that allege a violation of these or similar prohibitions can be 
thought of as inflicting an informational injury by denying the 
consumer access to truthful information.1 

                                                
1 Like EFTA and TILA, the FDCPA provides civil liability, including statutory 
damages, for violation of its requirements. Id. § 1692k. And, as with other consumer 
statutes, it is well-established that “[t]he FDCPA does not require proof of actual 
damages as a precursor to the recovery of statutory damages.” Keele v. Wexler, 149 
F.3d 589, 593 (7th Cir. 1998). Thus, the Seventh Circuit in Keele rejected a debt 
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But this raises a question: What happens if the consumer wasn’t 
actually misled or confused by misrepresentation (because she didn’t 
read it, say, or because she already knew it was false)? Under the 
Supreme Court’s caselaw, that shouldn’t matter. In Havens Realty 
Corp. v. Coleman, the Court confronted exactly this problem and held 
that a housing-discrimination “tester” had standing to bring suit based 
on a violation of his “statutorily created right to truthful housing 
information.” 455 U.S. 363, 374 (1982). Although he had no “intention 
of buying or renting a home” and “fully expect[ed] that he would 
receive false information,” the Court held that he had standing 
because anyone “who has been the object of a misrepresentation made 
unlawful under [the statute] has suffered injury in precisely the form 
the statute was intended to guard against, and therefore has 
standing.” Id. at 373–74 (internal quotation marks omitted). 
 
Applying the same rule to the consumer context should yield the same 
result. So a debtor should have standing to sue a debt collector who 
sent a false or misleading letter even if the debtor did not read it, or 
was not confused by it.2 Likewise a debtor who received a letter from a 

                                                                                                                       
collector’s argument that the plaintiff lacked standing because the defendants had 
not collected any “illegal collection fee.” Id. The FDCPA, the court held, requires 
“focus on the debt collector’s misconduct, not whether the debt is valid or . . . 
whether the consumer has paid an invalid debt.” Id. The court concluded that it had 
jurisdiction to hear the plaintiff’s claims “[n]otwithstanding her lack of a claim for 
actual damages.” Id. Every other circuit to address the issue has likewise concluded 
that “statutory damages are available without proof of actual damages” under the 
FDCPA. Baker v. G.C. Servs. Corp., 677 F.2d 775, 781 (9th Cir. 1982); see also Robey 
v. Shapiro, Marianos & Cejda, LLC, 434 F.3d 1208, 1211–12 (10th Cir. 2006); Miller 
v. Wolpoff & Abramson, LLP, 321 F.3d 292, 307 (2d Cir. 2003). 
 
2 See, e.g. Tourgeman v. Collins Fin. Servs., Inc., 755 F.3d 1109, 1117 (9th Cir. 2014), 
as amended on denial of reh’g and reh’g en banc (Oct. 31, 2014) (consumer had 
Article III standing and statutory standing even though he did not receive dunning 
letters); Matmanivong v. Nat’l Creditors Connection, Inc., 79 F. Supp. 3d 864 (N.D. 
Ill. 2015); Ehrich v. I.C. Sys. Inc., 681 F. Supp. 2d 265 (E.D.N.Y. 2010) (plaintiffs had 
Article III standing with respect to claim arising from sentence in Spanish in their 
collection letter even though it was not clear if the plaintiffs spoke Spanish); Lemire 
v. Wolpoff & Abramson, L.L.P., 256 F.R.D. 321 (D. Conn. 2009) (class members had 
standing to bring FDCPA claims even though their attorneys received collection 
letters); Morgan v. Credit Adjustment Bd., Inc., 999 F. Supp. 803 (E.D. Va. 1998) 
(consumer had standing even though he could not recall whether he read the 
collection letter).  
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debt collector attempting to collect unlawful charges, even if the 
debtor never paid those charges. See Palmer v. Stassinos, 348 F. 
Supp. 2d 1070, 1087 (N.D. Cal. 2004). 
 
There is another question worth considering in the wake of Spokeo: If 
the falsity is arguably de minimis, has the consumer still suffered a 
concrete informational injury? This is not an easy question to answer. 
Think back to the false-zip-code hypothetical from Spokeo. Even 
setting aside the question of statutory standing, the Court suggested 
that an inaccuracy of this sort might be too trivial to confer 
constitutional standing if there is no indication that Congress 
identified this injury as one that it intended to vindicate—thus 
converting the constitutional inquiry into a statutory inquiry. For this 
reason (as explained more fully in Part IV), we suggest that advocates 
bringing misrepresentation claims take particular pains to show—with 
as much specificity as possible—that Congress identified, and sought 
to vindicate, the particular type of falsity or misrepresentation at issue 
in the case.  
 
Another statute that exists in part to prevent the dissemination of 
false or misleading information is the Truth in Lending Act. (In fact, 
TILA protects against all three types of informational injury, as 
shown below.) Advocates bringing a misrepresentation claim under 
TILA should therefore be sure to characterize the injury as the denial 
of truthful information. They “need not allege any additional harm” 
inflicted by that denial. Spokeo, 136 S. Ct. at 1549. 
 
The same is true for some claims brought under the Fair Credit 
Reporting Act, which includes “a variety of measures designed to 
insure that agencies report accurate information.” Dalton v. Capital 
Associated Indus., Inc., 257 F.3d 409, 414–15 (4th Cir. 2001). One is 
the requirement that credit-reporting agencies, upon any request by a 
consumer, “clearly and accurately disclose to the consumer . . .  [a]ll 
information in the consumer’s file at the time of the request,” as well 
as “[t]he sources of the information.” 15 U.S.C. § 1681g(a)(1) & (2). By 
giving consumers the right to access the information in their files—
and to know where it came from—this requirement allows consumers 
to confirm that the information is accurate, and tells them whom to 
contact if it’s not. Congress believed it “necessary to give consumers a 
specific statutory right to acquire such information on sources” 
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because it “may be the only way in which the consumer can 
effectively” correct mistakes. 116 Cong. Rec. 35,940 (1970). 
 
If a reporting agency does not comply with this requirement—if it fails 
to accurately disclose to the consumer the information in her file, or to 
accurately convey the sources of that information—then the consumer 
has suffered an informational injury. See, e.g., Dreher v. Experian 
Info. Solutions, Inc., 71 F. Supp. 3d 572, 574–75, 577 (E.D. Va. 2014) 
(holding that the consumer has standing under the Supreme Court’s 
“recognition of informational injuries” because “the disclosure 
requirements of the [FCRA] create a right to access information, the 
violation of which causes an informational injury that can be redressed 
in federal court.”). 
 

b. Disclosure violations alleging denial of informational 
content 

 
Moving from misrepresentation claims to disclosure violations, the 
next category consists of the denial of informational content—a well-
recognized form of Article III injury. Consumer-protection statutes 
are particularly concerned with vindicating this type of injury (usually 
through a statutory-damages provision) because the harms resulting 
from denial of information, though real, are often small and difficult to 
quantify. 
 
An obvious example is TILA, which is designed to encourage 
competition in the financial marketplace by mandating a host of 
specific disclosures at an early stage of a loan transaction so that 
consumers have an adequate opportunity to shop for competing rates. 
Indeed, the vast majority of TILA claims will fall into either this 
category or the next category (denial of information in the time and 
form prescribed). Advocates bringing these claims should emphasize 
that Congress understood that, absent TILA’s disclosure 
requirements, consumers would be harmed in a variety of ways, 
depriving them of the ability to comparison shop, learn the identity of 
the loan’s true owner, understand the loan’s terms, become aware of 
their right to rescind, know their minimum monthly payment amount, 
and so on.  
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Like other statutes, it is no defense under TILA to claim that the 
consumer received the information in some other way. “TILA 
plaintiffs . . . need not show that they sustained actual damages 
stemming from the TILA violations” to recover statutory damages. 
Dryden v. Lou Budke’s Arrow Fin. Co., 630 F.2d 641, 647 (8th Cir. 
1980); see Mourning v. Family Pubs. Serv., Inc., 411 U.S. 356, 376–77 
(1973). Rather, “[t]he statutory damages are explicitly a bonus to the 
successful TILA plaintiff, designed to encourage private enforcement 
of the Act, and a penalty against the defendant, designed to deter 
future violations.” Dryden, 630 F.2d at 647; see also Edwards v. Your 
Credit Inc., 148 F.3d 427, 441 (5th Cir. 1998) (“[W]hile the harm that 
Edwards may have suffered is relevant to the damages to which she 
may be entitled, it is irrelevant to whether she is entitled to bring an 
action.” (citation omitted)); Zamarippa v. Cy’s Car Sales, Inc., 674 
F.2d 877, 879 (11th Cir. 1982) (“[T]he statutory civil penalties must be 
imposed for such a violation regardless of the district court’s belief 
that no actual damages resulted or that the violation is de minimis.”); 
Dzadovsky v. Lyons Ford Sales, Inc., 593 F.2d 538, 539 (3d Cir. 1979).  
 
The FDCPA is another statute that erects a number of notice 
requirements (and hence confers a corresponding right for the 
consumer to receive the notice). It requires debt collectors to include 
very specific disclosures in their communications with debtors, 
including a disclosure in the initial communication with the debtor 
“that the debt collector is attempting to collect a debt and that any 
information obtained will be used for that purpose.” 15 U.S.C. 
§ 1692e(11). Violation of this provision should give rise to a cognizable 
informational injury. So too should a violation of section 1692g’s notice 
requirement, section 1692b’s notice requirement, and others like them. 
 
But again (and we cannot stress this enough), in making standing 
arguments in a case alleging a seemingly technical violation of a 
statutory notice requirement—or any seemingly technical statutory 
violation, for that matter—advocates should take the time to show that 
Congress identified the particular type of violation at issue in the case 
and sought to vindicate the harm that it caused. 
 
The third statute worth highlighting is the FCRA, which (like the 
FDCPA and TILA) mandates specific disclosures. Most obviously, the 
Act entitles consumers to a free annual credit report from each of the 
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three nationwide credit-reporting agencies. If a credit-reporting 
agency failed to fulfill this requirement, that failure would result in an 
informational injury to the consumer who requested the report. By the 
same token, a violation of section 1681g(a)—which requires the 
disclosure of (among other things) the source of each piece of 
information in the consumer’s credit report—would lead to an 
informational injury if that information were withheld. See, e.g., 
Dreher, 71 F. Supp. 3d at 577 (finding informational injury where the 
reporting agency failed to provide the actual name of the source and 
instead provided the wrong name). 
 

c. Disclosure violations alleging denial of information in 
the required manner  

 
The final category of informational injury consists of the denial of 
information at the time and in the form required by Congress. This 
injury could arise under any statute that prescribes the manner of 
notice, as well as its content.  
 
As discussed above, the Electronic Fund Transfer Act (before its 
amendment in 2012) prohibited ATM operators from imposing fees for 
cash withdrawals unless they provided two forms of notice—one on 
the machine, and another on the screen. 15 U.S.C. § 1693b(d)(3)(A), 
(C), amended Pub. L. No. 112–216 (Dec. 20, 2012). In other words, 
“EFTA created a right to a particular form of notice before an ATM 
transaction fee could be levied.” Charvat, 725 F.3d at 824 (emphasis 
added). “If that notice was not provided”—as in an Eighth Circuit case 
where only on-machine notice was given—“and a fee was nonetheless 
charged, an injury occurred, and the statutory damages are directly 
related to the consumer’s injury.” Id. 
 
The FCRA also includes provisions ensuring that people “have the 
right to specific information at specific times” and in a specific form. 
Manuel v. Wells Fargo Bank, Nat. Ass’n, 123 F. Supp. 3d 810, 818 
(E.D. Va. 2015). Section 1681b(b)(2) is a good example: It requires that 
certain information be included “in a document that consists solely of 
the disclosure”—and nothing else—so that people are more likely to 
actually read the disclosure and become informed of their rights. 
When that provision is violated, the consumer has suffered an 
informational injury that should be cognizable under Article III 
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because Congress (with adequate justification) conferred upon the 
consumer the right to receive the information in a particular manner. 
See also id. (holding that, when a person “receive[s] a type of 
information, [but] not the type of information that he was entitled to 
under the FCRA,” he has suffered an “informational injury”); Ryals v. 
Strategic Screening Solutions, Inc., 117 F. Supp. 3d. 746, 753 (E.D. 
Va. 2015) (finding standing where the plaintiff alleged “that he did not 
receive the required information at the required time, as required by 
the FCRA”). We recently filed a brief making this argument in 
Milbourne v. JRK Residential Am. LLC (E.D. Va.), which we 
encourage advocates to read if they have cases that might implicate 
similar forms of informational injury. (The brief is available on our 
website.) 
 
Finally, TILA also contains a number of specific disclosure 
requirements, the violation of which inflicts an informational injury. To 
pluck one example, the Act requires lenders to prominently disclose a 
loan’s annual percentage rate in a particular location and format 
designed to allow consumers to “compare more readily the various 
credit terms available.” 15 U.S.C. § 1601(a). A lender who buried the 
APR in the fine print of the loan agreement, in violation of this 
provision, could not argue that the plaintiff had not been injured 
because she still received the APR, just not in the manner that 
Congress required.  
 

2. Reputational injuries. 
 
The U.S. Supreme Court has held that “a risk of injury to [one’s] 
reputation,” without more, is a sufficient injury for Article III 
standing. Meese v. Keene, 481 U.S. 465, 475 (1987); see also Joint Anti-
Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 159 (1951) 
(Frankfurter, J., concurring) (noting that “this Court [has] 
recognize[d] [the] justiciability” of claims alleging “an immediate 
substantial harm to the reputations of petitioners”); Parsons v. U.S. 
Dep’t of Justice, 801 F.3d 701, 711 (6th Cir. 2015) (“Reputational injury 
. . . is sufficient to establish an injury in fact.”). This form of injury is 
less relevant to misrepresentations that can also be characterized as 
informational injuries; but where statements or disclosures are made 
to third parties, and where the disclosure of that information can work 
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harm to the consumer, advocates should consider whether a 
reputational injury can be identified. 
 
Before 1970, if a consumer’s reputation was injured by the 
dissemination of false credit information, actions for redress “could be 
brought only under state defamation law.” Virginia G. Maurer, 
Common Law Defamation and the Fair Credit Reporting Act, 72 Geo. 
L.J. 95, 98 (1983). The FCRA, “to a great extent, incorporated 
common law defamation principles” into a federal cause of action that 
consumers can bring against agencies who, among other things, 
publish false information about them as a result of careless 
procedures. Id. at 126; 15 U.S.C. § 1681e(b).  
 
The primary claim at issue in Spokeo v. Robins was a violation of 
Section 1681e(b)’s requirement that CRAs “follow reasonable 
procedures to assure maximum possible accuracy of” consumers’ 
reports. This is a typical claim brought when a consumer’s report 
contains an inaccuracy, and in many cases it will not be difficult to 
identify reputational harm that would flow from such inaccuracies. The 
prevailing FCRA case law already screens out “procedural” 1681e(b) 
cases by requiring an inaccuracy. See NCLC, Fair Credit Reporting, § 
4.4.2. As discussed in the risk of harm section, even the “nonnegative” 
inaccuracy claims—i.e. claims, as in Spokeo, where the consumer looks 
better as a result of an inaccuracy—can actually produce reputational 
harms. (Imagine the employer who thinks that an applicant with 
inflated credentials is a liar. Or a person who “discovers,” incorrectly, 
that her boyfriend is married.) 
 
Another key FCRA protection is the requirement that a credit 
reporting agency conduct a reasonable investigation if the consumer 
disputes an item in his credit file.15 U.S.C. § 1681i(a). The classic case 
under this provision involves the failure of an agency to conduct a 
reasonable investigation when the dispute involves an error consisting 
of adverse information.  
 
 Section 1692c(b) of the FDCPA regulates communications with third 
parties—an attempt by Congress to prevent debt collectors from 
harming consumers’ reputations by disclosing a person’s 
indebtedness. The Act’s specific prohibitions on communications with 
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a consumer’s neighbors or employers can similarly cause reputational 
injury. 
 

3. Invasion of privacy. 
 
Like informational injury, the invasion of privacy is a quintessential 
“harm that has traditionally been regarded as providing a basis for a 
lawsuit in English or American courts.” Spokeo, 136 S. Ct. at 1549. It 
is, therefore, a sufficiently concrete injury for standing purposes. As 
discussed in depth in Part III below, American courts have long 
recognized that “[o]ne who invades the right of privacy of another is 
subject to liability for the resulting harm to the interests of the other.” 
Restatement (Second) of Torts § 652A (1977).  
 
Many federal consumer-protection statutes—such as the FCRA, 
TCPA, FDCPA, FACTA, VPPA, and DPPA—were specifically 
enacted to protect against harmful invasions of privacy, often by 
regulating companies that intend to access or use consumers’ personal 
information. Several examples of common privacy-related injuries are 
discussed below. 
 
Although the FCRA appears, at first glance, to be concerned with 
information disclosure (and therefore informational injury), many of 
the statute’s requirements also implicate distinct privacy interests—
especially where, as a precondition for obtaining personal information, 
a company must satisfy specific disclosure requirements. For instance, 
under the FCRA, “a person may not procure a consumer report, or 
cause a consumer report to be procured, for employment purposes 
with respect to any consumer, unless” it complies with the statutory 
requirements (i.e., disclosure and authorization) set forth in the 
following subsections. 15 U.S.C. § 1681b(b)(2) (emphasis added). As 
one court put it, “[t]he FCRA makes it unlawful to ‘procure’ a report 
without first providing the proper disclosure and receiving the 
consumer’s written authorization.” Harris v. Home Depot U.S.A., Inc., 
114 F. Supp. 3d 868, 869 (N.D. Cal. 2015). A company that violates this 
statutory mandate and nonetheless pulls a consumer’s credit report 
has done so without authorization and has invaded that consumer’s 
privacy interest.  
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The FDCPA includes many provisions that protect against invasions 
of privacy by preventing debt collectors from communicating with 
consumers under certain circumstances, or unless certain 
preconditions are satisfied. The most obvious such provision is 15 USC 
§ 1692c, which prohibits communicating with a consumer after the 
consumer has requested in writing that communications cease, and 15 
USC § 1692d, which prohibits harassment in many forms. It is also 
true of 15 USC § 1692b, which prohibits communicating with a 
consumer to acquire location information more than once unless 
requested to do so or if the debt collector reasonably believes earlier 
information was erroneous or incomplete. The same is true for debt 
collectors’ calls to neighbors or employers—improper third-party calls 
also invade the consumer’s privacy interests. 
 
So too with the TCPA. In passing the TCPA, Congress found that 
“[u]nrestricted telemarketing . . . can be an intrusive invasion of 
privacy,” and that “[m]any consumers are outraged over the 
proliferation of intrusive, nuisance calls to their homes from 
telemarketers.” TCPA §§ 2(5) & (6). As a result, it prohibited “such 
automated or prerecorded telephone calls to the home, except when 
the receiving party consents to receiving the call or when such calls 
are necessary in an emergency situation affecting the health and 
safety of the consumer,” calling the ban “the only effective means of 
protecting telephone consumers from this nuisance and privacy 
invasion.” Id. § 2(12). And, it prohibited telemarketing calls to 
consumers who have registered on the nationwide do-not-call list or 
asked to be placed on a company-specific do-not-call list. See 47 U.S.C. 
§ 227(c). Consumers who receive these unauthorized calls (assuming 
they have not freely given their consent) have suffered a distinct 
privacy-related interest, namely the “intentional[] intru[sion] . . . upon 
their “solitude or seclusion” of their “private affairs or concerns.” 
Intrusion Upon Seclusion, Restatement (Second) of Torts § 652B 
(1977). That intrusion subjects the caller to liability and should satisfy 
Article III standing to pursue TCPA claims. 
 
In Owens Ins. Co. v. European Auto Works, Inc., the Eighth Circuit 
made this point explicitly. There, the court concluded “that the 
ordinary meaning of the term ‘right of privacy’ easily includes 
violations of the type of privacy interest protected by the TCPA.” 695 
F.3d 814, 819–20 (8th Cir. 2012). Other courts, too, have recognized 
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that “an unexpected fax, like a jangling telephone or a knock on the 
door, can disrupt a householder’s peace and quiet” and that the TCPA 
promotes this “interest in seclusion, as it also keeps telephone lines 
from being tied up and avoids consumption of the recipients’ ink and 
paper.” Am. States Ins. Co. v. Capital Assocs., 392 F.3d 939, 942 (7th 
Cir. 2004).  
 

4. Risk-of-harm or probabilistic standing. 
 
Spokeo explicitly recognizes that “the risk of real harm”—such as the 
increased risk of identity theft—can be enough, on its own, to satisfy 
the concreteness requirement. 136 S. Ct. at 1549. In consumer law, the 
candidates for risk-of-harm standing are not difficult to identify: such 
claims arise under the FDCPA, FCRA, and FACTA, among others. 
The hard part is figuring out whether they are cognizable under 
governing precedent.  
 
Even before Spokeo, the doctrine of risk-of-harm standing (also known 
as probabilistic standing) was hotly contested terrain, both in the 
courts and academia.3 The source of the confusion stems from the 
Supreme Court’s use of two arguably conflicting tests—the 
“substantial risk” and “certainly impending” tests—for when a 
plaintiff’s allegations about potential future injuries are sufficiently 
imminent to constitute an injury for purposes of Article III standing.    
 

                                                
3 Just in the past few years, many scholarly articles have been published on this 
evolving area. See, e.g., Bradford C. Mank, Data Breaches, Identity Theft and 
Article III Standing: Will the Supreme Court Resolve the Split in the Circuits, 92 
Notre Dame. L. Rev. (unpublished draft, updated May 18, 2016), 
http://ssrn.com/abstract=2730798; Claire Wilka, The Effects of Clapper v. Amnesty 
International USA: An Improper Tightening of the Requirement for Article III 
Standing in Medical Data Breach Litigation, 49 Creighton L. Rev. 467 (2016) 
(arguing that a “substantial risk of harm” standard, not a “certainly impending” 
standard, should apply to data breaches); Courtney M. Cox, Risky Standing: 
Deciding on Injury, 8 Ne. U.L.J. 75 (2016) (proposing a framework for probabilistic 
injury); John L. Jacobus, Benjamin B. Watson, Clapper v. Amnesty International 
and Data Privacy Litigation: Is A Change to the Law “Certainly Impending”?, 21 
Rich. J.L. & Tech. 3 (2014); Diana R. H. Winters, False Certainty: Judicial Forcing 
of the Quantification of Risk, 85 Temp. L. Rev. 315 (2013) (arguing that “a plaintiff’s 
ability to show that she suffers a credible risk of harm should be enough to satisfy 
the injury-in-fact requirement”); Andrew J. Hessick, Probabilistic Standing, 106 
Nw. L. Rev. 55 (2012). 
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The substantial-risk-of-harm test. On the one hand, the Supreme 
Court held in Massachusetts v. EPA that the Commonwealth of 
Massachusetts had standing to challenge the EPA’s denial of its 
petition for a rulemaking on climate change on the theory that the 
denial presented a “risk of harm” and that there was a “‘substantial 
likelihood that the judicial relief requested” would “prompt EPA to 
take steps to reduce that risk.” Massachusetts v. EPA, 549 U.S. 497, 
520, 521–26 (2007) (quoting Duke Power Co. v. Carolina Envtl. Study 
Grp., Inc., 438 U.S. 59, 79 (1978))).  
 
Some commentators have suggested that the holding in 
Massachusetts v. EPA is limited to suits brought by states, which 
receive special solicitude on federalism grounds. But the Court has 
since applied the test in a suit by private parties. In Monsanto Co. v. 
Geertson Seed Farms, 561 U.S. 139, 146, 156 (2010), the Court held 
that alfalfa farmers had standing to challenge deregulation of a strain 
of alfalfa that was genetically engineered to be herbicide-resistant. 
The farmers feared that the new strain would harm their conventional 
crops. The Court held that that there was a “substantial risk” that 
they would be injured in numerous ways (such as testing and 
preventative measures) that were concrete enough for injury-in-fact, 
even if the traditional crops were never actually infected. 
 
The “certainly impending” test. On the other hand, in Clapper v. 
Amnesty International USA, 133 S. Ct. 1138, 1150 (2013), the Court 
held that human rights organizations did not have standing to 
challenge the Foreign Intelligence Surveillance Act because they 
could not show that their communications with suspected terrorists 
had actually been intercepted by the NSA. The plaintiffs only 
suspected that such interceptions might have occurred. This, the 
Court held, was too speculative to support standing.  
 
In so ruling, however, Clapper “did not jettison the ‘substantial risk’ 
standard.” Remijas v. Neiman Marcus Grp., LLC, 794 F.3d 688, 693 
(7th Cir. 2015). To the contrary, in a critical footnote the Court 
acknowledged that “[o]ur cases do not uniformly require plaintiffs to 
demonstrate that it is literally certain that the harms they identify will 
come about. In some instances, we have found standing based on a 
‘substantial risk’ that the harm will occur.” Clapper v. Amnesty Int’l 
USA, 133 S. Ct. at 1150 n.5. Thus, it is the “substantial risk” 
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standard—not the “certainly impending” standard—that should apply 
to most consumer litigation. 
 
Where consumers’ personal information has been compromised as a 
result of a data security incident or data breach by criminal intrusion, 
courts have concluded that “customers should not have to wait until 
hackers commit identity theft or credit-card fraud in order to give the 
class standing[.]” Remijas, 794 F.3d at 693 (citing Clapper, 133 S. Ct. 
at 1147); see also In re Adobe Sys., Inc. Privacy Litig., 66 F. Supp. 3d 
1197, 1214 (N.D. Cal. 2014). 
 
Since hackers “deliberately targeted” the defendants in order to 
obtain plaintiffs’ credit-card information, “[p]resumably, the purpose 
of the hack is, sooner or later, to make fraudulent charges or assume 
those consumers’ identities.” Neiman Marcus, 2015 WL 4394814, at 
*5; see Adobe, 66 F. Supp. 3d at 1214 (“[T]he risk that Plaintiffs’ 
personal data will be misused by the hackers who breached Adobe’s 
network is immediate and very real.”). Recognizing that such harms 
“can occur long after a data breach,” the courts in Neiman Marcus 
and Adobe held that it is “plausible to infer that the plaintiffs have 
shown a substantial risk of harm” from the data breach, and that such 
allegations of future injury satisfy Article III. Neiman Marcus, 2015 
WL 4394814, at *5; see Adobe, 66 F. Supp. 3d at 1215 (“[T]he danger 
that Plaintiffs’ stolen data will be subject to misuse can plausibly be 
described as ‘certainly impending.’”). 
 
A similar “substantial risk” of harm exists when consumer reporting 
agencies disseminate consumer data while failing to maintain the 
“maximum possible accuracy” of that information. 15 U.S.C. § 
1681e(b). Like hackers in the data-breach context, third parties 
deliberately request and pay for the targeted individual’s consumer 
report. The purpose of obtaining a consumer report is, sooner or later, 
to make a significant decision regarding the consumer based on the 
purchased personal data. Even supposedly “favorable” inaccuracies 
(as in Spokeo) can lead to harmful misjudgments when, for example, a 
consumer is considered overqualified for a job, deemed ineligible for a 
needs-based government benefit, or perceived to be untruthful based 
on contrary information in a consumer report.  These determinations 
may not be immediately apparent or even knowable by a consumer. 
This is especially true in the case of data brokers that disseminate 
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inaccurate consumer data through a publicly available website to be 
viewed anonymously by any number of parties. 
 
One of the most critical user responsibilities under the FCRA is the 
requirement to provide the consumer with an adverse action or risk-
based pricing notice if the consumer is denied something or pays more 
for credit based on the consumer report of score. Thus, the risk of 
harm when a consumer reporting agency fails to give the user notice is 
that the user fails to provide the consumer with the adverse 
action/risk-based notice. That, in turn, results in a significant 
informational injury: the consumer is deprived of important 
information that Congress wanted her to receive under the FCRA.   
 
A similar injury (at issue in Spokeo but not addressed by the Court) 
results from the violation of the requirement that a consumer 
reporting agency obtain a certain certification from the user if the 
report is being provided for employment purposes. 15 U.S.C. § 
1681b(b)(1). The certification states that the user has complied with 
the FCRA’s requirements to provide a stand-alone disclosure and to 
obtain the consumer’s authorization; that it will comply, if applicable, 
with the FCRA’s requirements to provide a “pre-adverse action 
notice” which includes a copy of the report; and that it will not use the 
report to violate any employment discrimination laws. Like the user 
notice required by Section 1681e(d), the purpose of this employer 
certification is to ensure that the user fulfills its responsibilities under 
the FCRA to consumers.  The failure to obtain the certification can 
present a risk of real harm: if the employer is not informed of its 
responsibilities, there is a significant possibility it will fail to fulfill 
them.  
 
The FCRA, as amended by the Fair and Accurate Credit Transactions 
Act of 2003 (FACTA), requires merchants to truncate credit and debt 
card numbers on electronically printed receipts and prohibits them 
from printing the expiration date. 15 U.S.C. § 1681c(g). Congress 
enacted this provision to reduce the risk of identity theft, making the 
determination that including the expiration date and more than the 
last five digits of a credit or debit card number on transaction receipts 
created an unacceptable the risk of theft. The analysis of the risk of 
identity theft caused by such violations is similar to the analysis in the 
data-breach cases discussed earlier, and should be supplemented by a 
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robust discussion of Congress’s role in making predictive judgments 
(as discussed in Part IV below). The credit-card account number, 
Congress has made clear, is the “single most crucial piece of 
information that a criminal would need to perpetrate account fraud.” 
154 Cong. Rec. H29 (2008) (Rep. Mahoney). 
 
Finally, many provisions of the FDCPA can be framed as addressing a 
risk of harm. For example, section 1692f(7) makes it illegal for a debt 
collector to send a postcard communicating about a debt (and similar 
provisions address what can go on envelopes). Of course, there’s 
nothing injurious about receiving a postcard in itself. Congress was 
concerned instead with “the risk of breaching the privacy interests of 
the debtor; disclosure on the face of an envelope or postcard reveals to 
anyone who sees it the fact that the recipient is subject to collection 
activity.” Joseph v. J.J. Mac Intyre Cos., L.L.C., 281 F. Supp. 2d 1156, 
1163 (N.D. Cal. 2003). Along similar lines, the Third Circuit has held 
that a debt collector violated section 1692f(8) by allowing the 
consumer’s account number to show through an envelope’s glassine 
window. See Douglass v. Convergent Outsourcing, 765 F.3d 299, 303–
04 (3d Cir. 2014) (“The account number is a core piece of information 
pertaining to Douglass’s status as a debtor and Convergent’s debt 
collection effort. Disclosed to the public, it could be used to expose her 
financial predicament. Because Convergent’s disclosure implicates 
core privacy concerns, it cannot be deemed benign.”). 
 
Even if the consumer can’t prove that anybody saw the postcard or 
envelope (a seemingly impossible task), the risk of an invasion of 
privacy, in itself, constitutes injury. In this connection, it is critical to 
stress the importance of deference to Congress’s predictive 
judgments, as discussed in Part IV. A court doesn’t need to (and can’t) 
decide for itself whether the risk is real; Congress, as opposed to the 
courts, is much better “positioned to identify intangible harms that 
meet minimum Article III requirements” by making predictive 
judgments about risks.  Spokeo, 136 S. Ct. at 1549.  
 
A final example from the FDCPA illustrates a different risk: the risk 
of economic injury. As a result of an overstated amount of a debt, in 
violation of section 1692e(2)(A), a consumer may have a diminished 
credit score, which in turn may impede the consumer’s access to lower 
cost credit, jobs, or housing. Again, the consumer need not put 
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forward evidence that this has actually happened to her; it is sufficient 
that Congress identified this substantial and concrete risk. 
 

III. 
Historical Analogues as a Method for  
Demonstrating “Concrete” Injuries 

 
A second method for demonstrating that an injury is cognizable under 
Article III involves analogizing to actions historically recognized at 
common law or by statute. While identifying a historical analogue is 
not a necessary requirement to establish a concrete injury, it is 
sufficient to do so. Thus, advocates should look for plausible historical 
analogues where possible. 

This section first offers a legal framework for arguing that a plaintiff 
has established standing based on a “close relationship” to a historical 
analogue, and then provides some examples of common-law theories 
that advocates may consider. 

A. A framework for establishing standing based on 
historical analogues. 

 
Congress’s “power to define injuries and articulate chains of causation 
that will give rise to a case or controversy” extends to “the articulation 
of new rights of action that do not have clear analogs in our common-
law tradition.” Lujan, 504 U.S. at 580 (Kennedy, J., concurring in part 
and concurring in the judgment). A plaintiff thus need not dig up a 
common-law analogue to establish a concrete injury; Congress has the 
power (and is in fact “well positioned”) “to identify intangible harms 
that meet minimum Article III requirements,” even if those harms 
“were previously inadequate in law.” Spokeo, 136 S. Ct. at 1549.  

Nevertheless, identifying a close relationship to historical analogues 
can buttress the argument for standing and allow lower courts to avoid 
deciding when and how Congress may define new rights that lack any 
historical footing. The Supreme Court has repeatedly emphasized that 
historical practice “is particularly relevant to the constitutional 
standing inquiry.” Vt. Agency of Natural Res. v. United States ex rel. 
Stevens, 529 U.S. 765, 774 (2000). Article III’s case-or-controversy 
requirement is grounded in historical practice, and, in turn, the 
Supreme Court has explained that “cases and controversies of the sort 
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traditionally amenable to, and resolved by, the judicial process” fall 
within Article III’s scope. Steel Co., 523 at 102.   

Congress’s power to articulate legal injuries is particularly clear when 
the cause of action it creates bears a close resemblance to an 
established category of common-law suits. The Supreme Court 
reiterated this point in Spokeo: If the “alleged intangible harm has a 
close relationship to a harm that has traditionally been regarded as 
providing a basis for a lawsuit in English or American courts,” it is 
considered a “concrete” harm for Article III purposes. Spokeo, 136 S. 
Ct. at 1549. Put in fewer words, if “the common law permitted suit” in 
analogous circumstances—the plaintiff will have suffered a concrete 
injury that can be redressed by a federal court. Id.; see also Sprint 
Commc’ns, 554 U.S. at 274 (stating that “[w]e have often said that 
history and tradition offer a meaningful guide to the types of cases 
that Article III empowers federal courts to consider” and examining 
common-law history of standing to bring assigned actions); Vt. 
Agency, 529 U.S. at 774 (the Court’s conclusion that plaintiff had 
standing to bring qui tam action was “confirmed” by “the long 
tradition of qui tam actions in England and the American Colonies”). 

Common-law courts have long adjudicated suits in which the plaintiffs 
alleged deprivations of their legally protected interests, even when 
they did not allege any further consequential harms flowing from 
those deprivations. Citing libel and slander per se as examples, Spokeo 
explained that “the law has long permitted recovery by certain tort 
victims even if their harms may be difficult to prove or measure.” 136 
S. Ct. at 1549; see also id. at 1551 (Thomas, J., concurring) (“In a suit 
for the violation of a private right, courts historically presumed that 
the plaintiff suffered a de facto injury merely from having his personal, 
legal rights invaded . . . [so standing is] not contingent on a plaintiff’s 
allegation of damages beyond the violation of his private legal right.”).  

Indeed, for hundreds of years, common-law courts have construed the 
violation of a legal right to be an injury per se that demands a remedy: 
“Every violation of a right imports some damage, and if none other be 
proved, the law allows a nominal damage.” Whittemore v. Cutter, 29 F. 
Cas. 1120 (C.C.D. Mass. 1813) (Story, J.). Injury to a legal right—
including those surrounding violations of constitutional rights or 
contractual rights, defamation, patent infringement, and more—have 
been traditionally recognized as actionable in federal court without a 
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showing of additional harm. See, e.g., Carey v. Piphus, 435 U.S. 247, 
266 (1978) (holding that “denial of procedural due process [is] 
actionable for nominal damages without proof of actual injury”); 
Pollard v. Lyon, 91 U.S. 225, 227 (1876) (upholding presumed damages 
for defamation per se); Wilcox v. Plummer’s Ex’rs, 29 U.S. 172, 181–
82 (1830) (holding that nominal damages are available “immediately” 
upon breach of contract, before any other damages are proven); 
Whittenmore, 29 F. Cas. 1120 (1813) (holding that a patent owner 
could recover nominal damages from a defendant who made, but never 
used or sold, an infringing machine).   

Similarly, common-law claims sounding in restitution or unjust 
enrichment do not require a plaintiff to show that she has suffered a 
loss beyond the intrusion upon her rights. See 1 Dan B. Dobbs, Law of 
Remedies: Damages - Equity - Restitution § 1.1 at 5 (2d ed. 1993) 
(“[R]estitution is measured by the defendant’s gains, not by the 
plaintiff’s losses.”); 1 George E. Palmer, The Law of Restitution § 2.1 
at 51 (1978) (“[I]n the damage action the plaintiff seeks to recover for 
the harm done to him, whereas in the restitution action he seeks to 
recover the gain acquired by the defendant through the wrongful 
act.”). Thus, analogizing to these common-law claims—where the 
violation of the right itself was sufficient harm for entry into court—
may help a plaintiff establish Article III standing even without 
showing another harm (as described in Part I). 

The Court has not explained how “close” a relationship must exist 
between a harm recognized at common law and the statutory claim at 
issue. Though statutory claims may depart from their common-law 
analogues, what appears important is that the basic nature of the 
harm is consistent, even if the statute has applied it in new contexts. 
Even in the absence of legislative intervention, common-law courts 
have long exercised authority to address new problems that arise over 
time. “The entire history of the development of Tort law,” for instance, 
“shows a continuous tendency to recognize as worthy of legal 
protection interests which previously were not protected at all.” 1 
Restatement (First) of Torts § 1 cmt. e, at 4. Such expansion of legal 
rights “meet[s] the demands of society” in the face of “[p]olitical, 
social, and economic changes.” Samuel D. Warren & Louis D. 
Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193, 193 (1890); id. at 
207 (recognizing “[that] the individual shall have full protection in 
person and in property is a principle as old as the common law; but it 
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has been found necessary from time to time to define anew the exact 
nature and extent of such protection”).  

Thus, advocates should argue that, just as common-law courts 
historically expanded the scope of legal rights without changing the 
essence of the legal claim, Congress has used legislation to apply a 
well-established right to new contexts, and thus the statutory 
violations may be properly analogized to historical common-law or 
statutory claims.   

B. Examples of historical claims to analogize to 
consumer-protection statutes. 

 
The following section provides some examples of types of harms that 
have been traditionally recognized in the common law, and that 
therefore that may provide analogues to support the existence of 
standing in cases vindicating rights under various consumer-
protection statutes. The list is not comprehensive, but focuses on 
actions recognized at common law related to (1) informational injuries; 
(2) reputational harm; (3) invasion of property; (4) invasion of privacy; 
and (5) conflicts of interests in commercial transactions. We also 
suggest potential analogues with frequently litigated consumer-
protection statutes, including the FDCPA, FCRA, TCPA, RESPA, 
and others. Critically, developing the case for historical analogues to 
common-law injuries requires careful research and consideration of all 
possible counter-arguments. This memo is designed to illustrate a 
suggested methodology, spot issues, and suggest possible analogies—
but it cannot substitute for the requisite case-specific research and 
analysis. 
 

1. Informational injuries and disclosure 
 

Many consumer-protection statutes (such as those identified in Part 
II) require sellers, insurers, lenders, and other corporate entities to 
disclose information to consumers so that they enter transactions with 
information that Congress has deemed critical. To prove that 
violations of such statutory rights “ha[ve] a close relationship to a 
harm that has traditionally been regarded as providing a basis for a 
lawsuit in English or American courts,” advocates may want to look to 
common-law claims that required commercial actors to disclose 
information relevant to a transaction. 
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At common law, sellers of goods and services face certain obligations 
of disclosure.  See Restatement (Second) of Torts, § 551(2) (defining 
“Liability for Nondisclosure”). Thus a failure to convey relevant 
information may violate the common law of contract or tort. See 
Kathryn Zeiler & Kimberly D. Krawiec, Common-law Disclosure 
Duties and the Sin of Omission: Testing Meta-Theories 91 Va. L. Rev. 
1795–1882 (2005). For example, the common law often requires 
disclosure of latent defects in goods and property. Id. at 1799. And in 
some instances, failure to disclose information that is material to a 
transaction (or update information that has already been provided) 
could constitute misrepresentation or fraud. See Restatement 
(Second) of Torts § 525 (Liability for Fraudulent Misrepresentation); 
id. § 529 (Representation Misleading Because Incomplete). Moreover, 
the common law often recognizes heightened disclosure requirements 
in certain cases, including transactions between parties in a 
confidential or fiduciary relationship; transactions concerning the 
acquisition of insurance, surety, or a release from liability; 
transactions in which the parties have unequal access to information; 
and transactions concerning the transfer of real property, among 
others. Disclosure Duties, supra, at 1808.  
 
For some common-law actions based on nondisclosure, courts require 
plaintiffs to make a showing of pecuniary or other harm (see discussion 
in Part II regarding informational injury). But, still, common-law 
courts recognized that the failure to disclose information was the type 
of harm that could be vindicated in court. Congress’s decision to relax 
the proof requirements, or to presume harm for the failure to disclose 
critical information or warnings, does not negate the fact that courts 
have historically recognized nondisclosure as a distinct, cognizable 
injury. In addition, contracts and other transfers based on material 
misrepresentations are subject to rescission whether or not the impact 
of the deception has a valuable measure in dollars. See Restatement 
(Third) of Contracts § 13 cmt. e; see illus. 7-9 and reporter’s n. e 
(“Rescission of a transfer induced by fraud or material 
misrepresentation requires no showing either that the transferor has 
suffered economic injury (the requirement in tort) or that the 
transferee has realized a benefit at the transferor’s expense (the 
standard condition of unjust enrichment).”). For violations of statutory 
rights to notices and specific disclosures in consumer transactions, 
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Congress may have replaced the remedy of rescission with statutory 
damages or another appropriate measure. But that does not break the 
“close relationship” that many statutory claims have with traditional 
common-law duties requiring disclosure of information. 
 
Therefore, advocates may want to rely on these common-law claims as 
analogues for violations of consumer-protection statutes, such as the 
FDCPA.  For example, “the false representation of the character, 
amount, or legal status of any debt” is a violation of the FDCPA under 
Section 1692e(2)(A). Consumer-protection laws may require 
information to be stated, displayed, or otherwise conveyed in ways 
that are understandable, so that consumers are not misled by 
seemingly ambiguous, confusing, or incomplete information. Such 
actions bear a “close relationship” to liability for nondisclosure. 
Restatement (Second) of Torts, § 551(2). Even if under the common 
law such insurers, lenders, and other financial actors did not have to 
disclose such information, Congress may have recognized that, in the 
more complex world of modern financial transactions, such disclosures 
are necessary to avoid the same harms that the common law sought to 
prevent. As the Restatement explains, a party to a business 
transaction is required to disclose facts basic to the transaction, “if he 
knows that the other is about to enter into it under a mistake as to 
them, and that the other, because of the relationship between them, 
the customs of the trade or other objective circumstances, would 
reasonably expect a disclosure of those facts.” Id. § 551(2)(e). Given 
the imbalance in financial knowledge between corporate parties and 
average consumers, Congress had the authority to more closely define 
what elements need to be disclosed in consumer transactions. 
Congress, therefore, has not created a new form of injury, but instead 
has elaborated upon a substantive harm that has been traditionally 
recognized in the common law.  
 
Similarly, the FDCPA requires that debt collectors provide written 
notice of the amount of the debt within particular timeframes, and 
with particular detailed information. See 15 U.S.C. § 1692g. Such a 
claim may be akin to a common-law action for an accounting for what 
is due on a note. Congress has refined the claims, but they all bear 
“close relationship” to harm recognized at common law. 
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2. Reputational injuries  
 

Allegations of injury based on the publication of information harmful 
to the plaintiff’s reputation have a long pedigree in the common law, 
and would have been familiar to the framers of Article III. Claimants 
who allege such injuries have had standing in common-law courts—
without needing to demonstrate any economic harm—since at least 
the seventeenth century. Dan B. Dobbs et al., The Law of Torts § 517 
(2d ed. 2013). Tort law recognizes a variety of ways in which publishing 
falsehoods or private information creates a cognizable injury. See, e.g., 
Restatement (Second) of Torts § 559 (1977) (defamatory 
communications), id. § 623A (publication of injurious falsehood), id. § 
652D (publicizing private life), id. § 652E (publicizing someone in a 
false light). An individual’s allegation that he was harmed by published 
falsehoods—falsehoods that specifically concern him and no one else—
is a claim “of the sort traditionally amenable to, and resolved by, the 
judicial process.” Steel Co., 523 U.S. at 102. 
 
Specifically, analogies to common-law claims for written defamation 
(libel) may provide advocates with a strong argument that they need 
not show any additional harm in order to establish Article III 
standing.  As the Solicitor General observed in its brief in Spokeo (at 
25–26), written defamation has been actionable per se without 
“evidence of actual loss” since at least the early 1700s, because “injury 
[wa]s presumed from the fact of publication.” Gertz v. Robert Welch, 
Inc., 418 U.S. 323, 349 (1974). As the Supreme Court explained, “[t]he 
rationale of the common-law rules has been the experience and 
judgment of history that ‘proof of actual damage will be impossible in a 
great many cases where, from the character of the defamatory words 
and the circumstances of publication, it is all but certain that serious 
harm has resulted in fact.’” Dun & Bradstreet, Inc. v. Greenmoss 
Builders, Inc., 472 U.S. 749, 760–61 (1985) (quoting W. Prosser, Law 
of Torts § 112, p. 765 (4th ed. 1971)). “‘As a result, courts for centuries 
have allowed juries to presume that some damage occurred from many 
defamatory utterances and publications.’” Id. (quoting Restatement of 
Torts § 568, Comment b, p. 162 (1938) (noting that Hale announced 
that damages were to be presumed for libel as early as 1670)).  

Importantly, courts permitted plaintiffs to recover even where harm 
could not be presumed, for example, if the defendant showed that “no 
loss” or any reputational harm had “actually occurred.” Id.; see 3 
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Restatement (Second) of Torts § 621 caveat, at 319 (1977) (noting the 
“traditional common-law rule allowing recovery [for defamation] in the 
absence of proof of actual harm”); id. § 620 & cmt. b, at 317–318 
(noting that all written and certain oral defamations are actionable for 
at least nominal damages). As with trespass, described below, courts 
viewed recovery for victims of defamation as “perform[ing] a 
vindicatory function,” 3 Restatement (First) of Torts § 569 cmt. b, at 
166 (1938), and as “a way of recognizing” that such publications “in 
themselves really are ‘damage’ or harm,” 2 Dan B. Dobbs, Law of 
Remedies § 7.3(2), at 308 (2d ed. 1993).  

This history demonstrates that a consumer’s claims arising from the 
publication of false information about her may satisfy Article III’s 
requirements even without a further showing of harm. See Vt. Agency, 
529 U.S. at 777. For example, both the respondents and the Solicitor 
General in Spokeo used defamation as a common-law analogue to 
argue that the FCRA claims were cognizable under Article III. 
Among other provisions, the FCRA imposes requirements upon a 
“credit reporting agency” to ensure that the information it publishes is 
accurate, and is a reflection of a person’s credit history rather than 
fraud or identity theft. See 15 U.S.C. § 1681e (“Whenever a consumer 
reporting agency prepares a consumer report it shall follow 
reasonable procedures to assure maximum possible accuracy of the 
information concerning the individual about whom the report 
relates.”); id. 1681c–2(a) (preventing dissemination of credit reports if 
consumer notifies agency of identity theft). Such provisions are 
intended to protect the consumer from dissemination of false 
information about her—just as with common-law claims for written 
defamation.  

Indeed, in one common-law action from the early 1800s, the court 
allowed the plaintiff to bring an action against his bank for its 
inaccurate statement to the plaintiff’s payee that the plaintiff had 
insufficient funds in his account to satisfy a check—an exceptionally 
close analogue to the FCRA claims just discussed. Marzetti v. 
Williams, 109 Eng. Rep. 842 (K.B.) 842–43 (1830). The court there 
held that nominal damages were allowed, recognizing that “[t]here are 
many instances where a wrong, by which the right of a party may be 
injured, is a good cause of action although no actual damage be 
sustained.” See id. at 846. The FCRA’s “clear analogs in our common-
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law tradition” demonstrate that plaintiffs have standing. Lujan, 504 
U.S. at 580 (Kennedy, J., concurring). 

3. Invasion of property  
 
Invasions upon personal rights to property have strong common-law 
foundations, and may provide an analogue to numerous statutes 
seeking to protect consumers, particularly in cases involving robocalls 
or junk faxes under the TCPA. 

The common law did not require the owner to demonstrate a further 
injury for invasions of one’s property—both trespass to real property 
and trespass to chattels. Rather, the violation of the property right 
was itself sufficient to obtain nominal damages or restitution of any 
benefit gained by the defendant, even in the absence of any proof of 
“harm” to the plaintiff. See Restatement (Third) § 40; Dan B. Dobbs, 
The Law of Torts 97 (2000). “[E]very American statesman at the time 
the Constitution was adopted” was “undoubtedly familiar” with the 
well-known trespass decision of Entick v. Carrington, featured in 
Justice Thomas’s concurrence in Spokeo (136 S. Ct. at 1551), which 
stated the established rule that “‘no man can set his foot upon his 
neighbour’s close without his leave; [and] if he does he is a trespasser, 
though he does no damage at all.’” United States v. Jones, 132 S. Ct. 
945, 949 (2012) (quoting Entick v. Carrington, 2 Wils. K.B. 275, 291 
(1765)).  Accordingly, as the Restatement summarizes: “[A]ny 
intrusion upon land in the possession of another is an injury, and, if not 
privileged, gives rise to a cause of action even though the intrusion is 
beneficial, or so transitory that it constitutes no interference with or 
detriment to the land or its beneficial enjoyment.” Restatement 
(Second) of Torts § 7 cmt. a (1965); see also id. Reporter’s note d; id. § 
158, § 163; 1 Dan B. Dobbs et al., The Law of Torts § 56 at 149 (2d ed. 
2011).  

The same is true of trespass to personal property. Common-law courts 
recognized the action for trespass to chattels for temporary 
dispossession of personal objects “although there has been no 
impairment of the condition, quality, or value of the chattel, and no 
other harm to any interest of the possessor,” and even when the 
possessor was “not deprived of the use of the chattel for any 
substantial length of time.” Restatement (Second) of Torts § 218 cmt. 
d. “To hold otherwise would be subversive of all property rights since 
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his use was admittedly wrongful and without claim of right. The 
theory of unjust enrichment is applicable in such a case.” Olwell v. Nye 
& Nissen Co., 173 P.2d 652, 654 (1946); Restatement (Third) § 40 illus. 
17. 

Courts have already recognized the commonality between some of 
these common-law claims and consumer-protection statutes. For 
example, trespass to chattels may provide a common-law analogue to 
violations of the TCPA. See, e.g., AGV Sports Grp., Inc. v. Protus IP 
Sols., Inc., 417 Md. 386, 400 (2010) (noting that conduct prohibited by 
the MTCPA is similar to conduct addressed by the common-law 
actions of trespass to chattels and conversion). Prohibited robocalls or 
junk faxes occupy a consumer’s cell phone or fax machine, preventing 
the owner from using her “chattel” for a period of time. See Palm 
Beach Golf Center-Boca, Inc. v. John G. Sarris, D.D.S., P.A., 781 F.3d 
1245 (11th Cir. 2015) (“We find that Palm Beach Golf has Article III 
standing sufficient to satisfy the injury requirement because it has 
suffered a concrete and personalized injury in the form of the 
occupation of its fax machine for the period of time required for the 
electronic transmission of the data (which, in this case was one 
minute).”). 

When defendants violate the TCPA by commandeering (or trespassing 
on) plaintiffs’ telecommunications equipment for their own 
promotions, the plaintiffs should have Article III standing even if, as 
with trespass to chattels, there is “no other harm to any interest of the 
possessor.” As Justice Breyer’s hypothetical in First American v. 
Edwards pointed out, it may be that someone is not otherwise harmed, 
from a subjective standpoint, by a TCPA or FDPCA violation: “So, my 
grandmother, who is always complaining no one ever calls her, loved 
the telephone call. She loved it. Best thing happened to her in a month. 
Okay?” Oral Argument Tr., First American v. Edwards (No. 10-708), 
at 4. Nonetheless, just as with common-law trespass actions, a plaintiff 
need not show additional harm, beyond the commandeering of his or 
her phone or fax equipment, to have an action. The common law 
sought to prevent wrongly infringing upon another’s property, and 
applying that in a new context, Congress sought to do the same with 
the TCPA and the FDCPA—regardless of whether a plaintiff can 
demonstrate additional harm. 
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4. Invasion of privacy 
 
Analogies to privacy torts will be particularly useful for a range of 
claims under some of the most frequently litigated consumer 
statutes—most prominently the FCRA, TCPA, and FDCPA—as well 
narrow privacy laws like the VPPA and DPPA. 
 
For more than a century, American courts have recognized common-
law claims for invasion of privacy, including misuse or publication of 
confidential information: “One who invades the right of privacy of 
another is subject to liability for the resulting harm to the interests of 
the other.” Restatement (Second) of Torts § 652A (1977). In his 
seminal 1890 article on the right to privacy, Justice Brandeis explained 
even then that “what is ordinarily termed the common-law right to 
intellectual and artistic property are . . . but instances and 
applications of a general right to privacy.” Warren & Brandeis, 4 
Harv. L. Rev. at 198. American courts at the turn of the twentieth 
century identified the right of privacy as “derived from natural law,” 
and traced the concept back to Roman and early English legal 
traditions. Pavesich v. New England Life Ins. Co., 50 S.E. 68, 70 (Ga. 
1905); see also Restatement (Second) of Torts § 652A  cmt. a (1977) 
(noting that “the existence of a right of privacy is now recognized in 
the great majority of the American jurisdictions”). 
 
Importantly, common-law courts recognized claims for invasion of 
privacy or misuse of confidential information even in the absence of 
proof of a separate injury—privacy itself was recognized as a distinct, 
concrete injury. As the Tenth Circuit explained, the “common law tort 
of invasion of privacy” created a remedy for “personal wrongs which 
result[ed] in injury to plaintiffs’ feelings and [were] actionable even 
though the plaintiff suffered no pecuniary loss nor physical harm.” 
Parks v. IRS, 618 F.2d 677, 683 (10th Cir. 1980); accord Pichler v. 
UNITE, 542 F.3d 380, 398–99 (3d Cir. 2008). Because these injuries 
involve such an important—though intangible—thing as one’s 
personal identity, courts have long held that common-law claims based 
on an invasion of privacy do not require any showing of separate 
injury to be viable. As Justice Brandeis explained: “[The common-law 
action against unauthorized publication] does not turn upon the form 
or amount of mischief or advantage, loss or gain. The author of 
manuscripts, whether he is famous or obscure, low or high, has a right 
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to say of them, if innocent, that whether interesting or dull, light or 
heavy, saleable or unsaleable, they shall not, without his consent, be 
published.” Warren & Brandeis, 4 Harv. L. Rev. at 198 n.6.   
 
Similarly, a person who misuses confidential information may be liable 
under the common law for profits he makes as a result of the violation, 
regardless of whether the person (or entity) entitled to control the 
information suffers a separate injury. An example is Snepp v. United 
States, 444 U.S. 507 (1980), where a CIA agent published a book about 
his work without submitting the manuscript for review by the agency. 
The government made no effort to prove damage. The Supreme Court 
agreed any damages were “unquantifiable,” id. at 514, and awarded a 
constructive trust over all proceeds of the book. Likewise, one who 
misappropriates a trade secret is liable for his profits, whether or not 
the plaintiff proves any damages. Uniform Trade Secrets Act §3(a), 14 
Unif. Laws Ann. 633 (2005).  
 
Because many consumer statutes seek to protect consumer privacy 
and shield consumers from disclosures of sensitive information, 
advocates may ground their standing arguments on the robust 
common-law protection for invasions of privacy, including the misuse 
of confidential information. For instance, under the FCRA, “a person 
may not procure a consumer report . . . for employment purposes with 
respect to any consumer, unless” it complies with the statutory 
requirements (i.e., disclosure and authorization) set forth in the 
following subsections. 15 U.S.C. § 1681b(b)(2) (emphasis added). Thus, 
“[t]he FCRA makes it unlawful to ‘procure’ a report without first 
providing the proper disclosure and receiving the consumer’s written 
authorization.” Harris v. Home Depot U.S.A., Inc., 114 F. Supp. 3d 
868, 869 (N.D. Cal. 2015). If a company—an employer, for example—
obtains a credit report without the proper notice and authorization 
required by the FCRA, it has violated an employee’s privacy—the 
exact concern protected by the common law. See Intrusion Upon 
Seclusion, Restatement (Second) of Torts § 652B (1977) (“One who 
intentionally intrudes, physically or otherwise, upon the solitude or 
seclusion of another or his private affairs or concerns, is subject to 
liability to the other for invasion of his privacy. . .”); Snakenberg v. 
Hartford Cas. Ins. Co., 383 S.E.2d 2, 5 (S.C. Ct. App. 1989) (“The law 
recognizes that each person has an interest in keeping certain facets of 
personal life from exposure to others. This interest in ‘privacy’ is a 
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distinct aspect of human dignity and moral autonomy.”) Thus, even if a 
plaintiff cannot demonstrate specific pecuniary harm or other 
consequences from the improper disclosure of personal information, 
there should be little question that a plaintiff has standing for FCRA 
violations based on this common-law analogue alone. 
 
Common-law claims against the invasion of privacy may also provide 
an analogue for the ECPA and other statutes that protect the content 
of emails and other personal data, like the VPPA and DPPA. Laws 
that prohibit companies from improperly intercepting emails, mining 
data, and otherwise appropriating information without consent mirror 
common-law actions for invasion of privacy. See Birnbaum v. United 
States, 436 F. Supp. 967, 976–77 (E.D.N.Y. 1977) (recognizing 
common-law claim for invasion of privacy against CIA for intercepting, 
opening, and copying certain first-class mail which was sent or 
received by the plaintiffs). Thus, even if an individual cannot 
demonstrate monetary harm that resulted from a company’s reading 
of her email, disclosure of a credit report, or improper release of her 
video or driver’s records, such invasion of one’s privacy is still a harm 
that the common law recognized and that should satisfy Article III’s 
injury-in-fact requirement. 
 

5. Conflicts of interest in consumer transactions 
 
Advocates may also turn to common-law protections as analogues for 
statutory rights seeking to protect consumers from conflicts of 
interest in commercial transactions. 
 
The common law sought to protect many parties from transactions 
tainted by self-dealing or hidden conflicts. For instance, a trustee may 
not purchase property from his trust, see Restatement (Second) of 
Trusts § 170(1) & cmt. B (1959), and an agent may not take bribes 
from third parties, compete with the principal, or usurp business 
opportunities for his own benefit, see Restatement (Second) of Agency 
§ 388 (1958). If a trustee, agent, or partner violates those duties, the 
courts have long entertained suits for returned fees, disgorged profits, 
or analogous relief with no further inquiry into whether the conflict of 
interest caused any harm to the plaintiff. See Restatement (Third) of 
Agency § 8.02 and cmt. b (2006) (“[I]t is not necessary that the 
principal show that the agent’s acquisition of a material benefit 
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harmed the principal.”); Michoud v. Girod, 45 U.S. (4 How.) 503 (1846) 
(If trustee who sells a part of the trust “becomes himself interested in 
the purchase,” beneficiary has a cause of action “without further 
inquiry” into the nature of the sale or the fairness of the transaction.) 
 
The respondents and Solicitor General used this common-law history 
to argue in Edwards that a violation of RESPA’s right to be free from 
kickback-tainted insurance referrals mirrored a well-established 
common-law harm that provided a basis for standing in federal court. 
And even though, at common law, the duty of loyalty preventing such 
conflicts of interest arose in specific fiduciary relationships, there is no 
reason that Congress could not have recognized this type of well-
established harm even in relationships where the attendant fiduciary 
duties do not traditionally attach. Recognizing the important, and 
often vulnerable, relationship between insurance brokers, mortgage 
lenders, and other financial agents and consumers, Congress provided 
anti-kickback and other protections familiar in the common law to a 
new group. While this may mark an extension of common-law duties, 
RESPA still bears a “close relationship” to its common-law analogues. 
Spokeo, 136 S. Ct. at 1549. Conflicted commercial transactions at the 
heart of many RESPA claims are a “harm that has traditionally been 
regarded as providing a basis for a lawsuit in English or American 
courts,” and thus plaintiffs should be able to establish standing 
without a court having to determine whether Congress has created a 
“new” harm cognizable under Article III. The same analogy can be 
drawn with other statutes that require brokers, agents, or others to 
disclose potential conflicts of interest. 
 

IV. 
Congress’s Power to Elevate Rights to a Concrete Injury: 

Congressional Factfinding and Legislative History 
 

In every case, consumer advocates should take care to identify the 
relevant harm that Congress sought to address—preferably with 
specific references to the legislative history and the record against 
which Congress acted. Good examples of this sort of analysis can be 
found in the Supreme Court briefing of the respondents and the 
Solicitor General in First American Financial v. Edwards. 
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This step of the analysis will be particularly critical in cases involving 
informational injury and risk of harm. In the informational-injury 
context, advocates should seek to show that Congress made a 
reasoned decision to address the real world harms that can flow from 
certain misrepresentations, failures of disclosure, or specific 
requirements concerning the timing and manner of notice. And, 
especially in the risk-of-harm context, an analysis based on specific 
congressional action may make the difference in attempting to 
persuade a court that a risk is sufficiently real and not unduly 
speculative.  
 
If possible, it will also be helpful to show that Congress recognized 
that proving such harms could be difficult and, for that reason, 
established a statutory-damages regime that doesn’t require 
individual consumers to demonstrate the risk of such harms on a case-
by-case basis. 
 

A. When, and how, may Congress define injuries?  
 
Spokeo reaffirmed the established principle that, “[i]n determining 
whether an intangible harm constitutes injury in fact,” the “judgment 
of Congress” plays an “instructive and important” role. Spokeo, 136 S. 
Ct. at 1549. “[B]ecause Congress is well positioned to identify 
intangible harms that meet minimum Article III requirement,” the 
Court explained, it may “elevate to the status of legally cognizable 
injuries concrete, de facto injuries that were previously inadequate in 
law.” Id. (quoting Lujan, 504 U.S. at 578). Similarly—adopting a 
critical passage from Justice Kennedy’s Lujan concurrence—the 
Court explained that “Congress has the power to define injuries and 
articulate chains of causation that will give rise to a case or 
controversy where none existed before.” Id.; see Massachusetts v. 
EPA, 127 S. Ct. 1438, 1453 (2007) (citing this same passage, and noting 
that this congressional power “is of critical importance to the standing 
inquiry”).4 

                                                
4 Expanding on the Court’s insight that Congress is “well positioned” to play this 

role, one commentator has identified three reasons why “policymakers are better 
fitted to define injuries than judges”—the need for fact gathering and empirical 
judgments, relative institutional agility, and the need to articulate new injuries as 
part of new policy regimes. Daniel Townsend, Who Should Define Injuries for 
Article III Standing?, 68 Stan. L. Rev. Online 76, 81–83 (2015). 
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Yet the Court in Spokeo also cautioned that “Congress’ role in 
identifying and elevating intangible harms” does not automatically 
confer standing “whenever a statute grants a person a statutory right 
and purports to authorize that person to sue to vindicate that right.” 
Spokeo, 136 S. Ct. at 1549. Instead, because Article III standing 
“requires a concrete injury even in the context of a statutory 
violation,” a plaintiff still must allege some “concrete harm.” Id. But, 
the Court acknowledged, because concrete harm may include “the risk 
of real harm,” if a plaintiff’s allegations are aligned with the harm that 
Congress “sought to curb,” that plaintiff “need not allege any 
additional harm beyond the one Congress identified.” Id. at 1549–50. 
In this way, Congress (much like the common law) can—even for 
individual plaintiffs—supply the necessary proof of concreteness of 
injury to satisfy Article III’s demands, relieving plaintiffs of the 
obligation to do so in any particular case.   

 
But when is Congress’s judgment, standing alone, enough? The Court 
itself has already provided the answer: “Congress must at the very 
least identify the injury it seeks to vindicate and relate the injury to 
the class of persons entitled to bring suit.” Massachusetts, 127 S. Ct. 
at 1453 (quoting Lujan, 504 U.S. at 580 (Kennedy, J., concurring). In 
other words, Article III requires that Congress establish some 
reasonable connection between an identified injury (even if new) and a 
class of plaintiffs who (in Congress’s judgment) are entitled to seek 
redress for that injury. Under this test, a plaintiff who falls within the 
“class of persons entitled to bring suit” and who has suffered, or risks 
suffering, the congressionally identified injury should survive a 
standing challenge.  
 
The examples in Spokeo help make this point. Consider Federal 
Election Commission v. Akins, 524 U.S. 11 (1998), a case involving the 
Federal Election Campaign Act, which Spokeo cited to support the 
principle that Congress’s decision to elevate otherwise de facto injuries 
to “the status of legally cognizable injuries” may, without more, 
establish Article III standing in individual cases. See Spokeo, 136 S. 
Ct. at 1549. The plaintiffs in Akins, a “group of voters,” brought suit 
against the FEC for violating FECA by failing to require a political 
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organization to publicly file certain disclosures. 524 U.S. at 20. The 
Court held that Article III’s demands were satisfied because the 
plaintiffs’ alleged “injury”—the “failure to obtain relevant 
information”—was “of a kind that FECA seeks to address.” Id. 
Looking at the statute, the Court concluded that Congress “intend[ed] 
to protect voters such as [the plaintiffs] from suffering the kind of 
injury here” and “intended to authorize this kind of suit.” Id. As a 
result, the Court required the plaintiffs to plead no additional harm 
beyond “their inability to obtain information” that “the statute 
requires” be made public. Id. at 21; see also Public Citizen v. 
Department of Justice, 491 U.S. 440, 449 (1989). 
 
The Court also made a similar point about the FCRA. The Court 
explained that, when Congress passed the FCRA, it identified an 
important injury—“the dissemination of false information”—and 
“plainly sought to curb” the harm flowing from that injury “by 
adopting procedures designed to decrease th[e] risk” of dissemination. 
Spokeo, 136 S. Ct. at 1550. In the Court’s view, a plaintiff who alleges 
that a company’s violation of one of the FCRA’s procedures either 
“cause[d] harm” or “present[ed] a material risk of harm” by pointing 
to evidence of Congress’s own determination that the particular 
violation risks causing the targeted harm will likely “satisfy the 
demands of Article III.” Id. But the Court warned that mere technical 
violations of the FCRA—like the dissemination of an “incorrect zip 
code”—could fail Article III’s demands because “it is difficult to 
imagine how the dissemination of an incorrect zip code, without more, 
could work any concrete harm.” Id.  

 
B. The importance of deference to congressional 

judgments 
 

These examples highlight the crucial role—for Article III standing 
purposes—that Congress’s own evidentiary-based decisionmaking can 
play in identifying a specific harm (or risk of harm) and authorizing 
classes of plaintiffs to sue. In general, when Congress acts “in the first 
instance” to “determine whether and what legislation is needed,” its 
“conclusions are entitled to much deference.” City of Boerne v. Flores, 
521 U.S. 507, 536 (1997); see William D. Araiza, Deference to 
Congressional Factfinding, 88 N.Y.U. L. Rev. 878 (2013). 
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This rule of deference is supported by three reasons that are 
especially applicable to the Article III inquiry. First, “[s]ound 
policymaking”—in consumer protection no less than in other areas—
“often requires legislators to forecast future events and to anticipate 
the likely impact of these events based on deductions and inferences 
for which complete empirical support may be unavailable.” Turner 
Broad. Sys., Inc. v. F.C.C., 512 U.S. 622, 665–66 (1994). This will be 
true, for example, if Congress must assess the risk of identity theft, or 
the risk that a lender’s failure to disclose certain information in a 
particular manner will lead to consumer harm. 

 
Second, the “predictive judgments of Congress”—which underlie 
nearly every policy decision Congress makes about consumer 
protection—must be accorded “substantial deference” because 
Congress “is far better equipped than the judiciary to amass and 
evaluate the vast amount of data bearing upon” legislative questions. 
Turner, 512 U.S. at 665; see also Walters v. Nat’l Ass’n of Radiation 
Survivors, 473 U.S. 305, 331 n.12 (1985) (“When Congress makes 
findings on essentially factual issues . . . those findings are of course 
entitled to a great deal of deference.”); Rostker v. Goldberg, 453 U.S. 
57, 83 (1981) (Courts must perform “appropriately deferential 
examination of Congress’ evaluation of th[e] evidence.”). Congress is 
far better able to investigate the effect, for example, of industry-wide 
credit reporting agency practices on consumer privacy than a court in 
a single case with a single plaintiff.  
 
Third, “Congress is not obligated, when enacting its statutes, to make 
a record of the type that an administrative agency or court does to 
accommodate judicial review,” Turner, 512 U.S. at 665–66—meaning 
that the lack of specific evidence in the legislative record cannot 
support an inference that Congress failed to consider evidence for the 
connection it drew between the prohibited conduct and the risk of 
consumer harm. To the contrary, “[j]udicial deference, in most cases, 
is based not on the state of the legislative record Congress compiles 
but ‘on due regard for the decision of the body constitutionally 
appointed to decide.’” City of Boerne v. Flores, 521 U.S. at 531 
(quoting Oregon v. Mitchell, 400 U.S. 112, 207 (1970) (opinion of 
Harlan, J.)). 
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Each of these general reasons applies with special force here. The 
“need for an evidentiary basis to underlie complex theories of injury 
militates in favor of Congress as a decisionmaker,” and “[t]his is all the 
more true because standing analysis is jurisdictional, and could work 
to reject claims before extensive discovery is permitted.” Townsend, 
Who Should Define Injuries, 68 Stan. L. Rev. Online at 82. Because 
there is no doubt that “Congress has the power to define injuries” 
even “where none existed before,” Lujan, 504 U.S. at 580 (Kennedy, 
J., concurring), these settled deference principles should apply to any 
congressional choice to elevate injuries to “legally cognizable” status, 
Spokeo, 136 S. Ct. at 1549—so long as, “in formulating its judgments, 
Congress has drawn reasonable inferences based on substantial 
evidence,” Turner, 512 U.S. at 665. 

 
In light of these principles, plaintiffs opposing a Spokeo-based 
standing challenge should focus carefully on the specific congressional 
record underlying the statutory claims at issue in the case, but should 
also make the point that specific evidence is not required: The fact that 
Congress made a predictive judgment in the statute, in itself, warrants 
deference.  


