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CHAPTER 16

Issues for Women 
at Depositions

Lorna G. Schofi eld*

“I don’t have to talk to you, little lady.”
“Tell that little mouse over there to pipe down.”
“What do you know, young girl?”
“Be quiet, little girl.”
“Go away, little girl.”1

Perhaps you think these quotations are the product of an overac-
tive imagination. Guess again. They were made by a male lawyer 
to his female adversary during a deposition.2 Such gender bias is 
not rare. Task forces in over forty states and fi ve federal circuits 
have examined their court systems and found that gender bias 
against women lawyers, litigants, and court employees remains a 
pervasive problem.3 Recent fi ndings suggest that more than 8 per-
cent of female litigators experienced unwanted sexual attention in 
the context of federal litigation in the previous fi ve years, while 
less than 1 percent of litigators reported similar gender-related 
disrespect.4 One study found that 74 percent of women have expe-
rienced some form of gender bias in the courtroom.5 Respondents 
to task force surveys report that gender bias is even worse outside 
the courtroom at depositions and negotiations, where the rules of 
conduct are much looser.6
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This chapter identifi es some of the problems women litigators 
may face when trying to establish and maintain control at depo-
sitions. It offers practical suggestions for solving these problems. 
Controlling a deposition, however, is not a “woman’s issue.” Main-
taining control is an issue at every deposition, regardless of the 
gender of the participant. Therefore, the suggestions in this chap-
ter should be useful for all lawyers, but particularly those who 
may appear more vulnerable—women, minorities, gays and lesbi-
ans, and young or inexperienced lawyers.

The number of women in the legal profession is rising. As of 
2006, women represented 30.6 percent of all attorneys and 48 per-
cent of incoming law students.7 In private fi rms, women constituted 
44.1 percent of associates and 17.3 percent of partners.8 Although 
only two of the nine United States Supreme Court justices are female, 
as of 2006 women represented 23.6 percent of federal circuit court 
judges and 23.3 percent of federal district court judges.9 As women 
judges have become more visible, they have worked to bring public 
attention to the problem of gender bias in the legal system.10

Despite these advances, women face special diffi culties. They are 
more likely than men to be the victims of sexist comments. And as 
discussed below, the way women traditionally communicate may 
hamper their ability to control a diffi cult witness or adversary. In 
addition, some women have little desire to engage in combative 
behavior. Those who do engage in it may not fi nd the behavior innate 
or intuitive, but instead something they must learn through observa-
tion and refl ection.11 Thus, when there is a need for combative behav-
ior, inexperienced women lawyers may be at a disadvantage.12

The fi rst section of this chapter analyzes how gender differences 
in communication and sexist behavior can affect depositions. 
The second section suggests solutions for some of the problems 
a woman lawyer may encounter at depositions. The fi nal section 
focuses on judicial and other offi cial intervention to combat gen-
der discrimination.

How Gender Differences in Verbal and Nonverbal 
Communication Affect Taking and Defending

Differences in Communication and Speaker Credibility
In our society, the image of authority often is associated with 
maleness.13 Male lawyers often have the advantage of culturally 

hec29060_16_c16_423-442.indd   424 3/29/10   1:04:18 PM



Issues for Women at Depositions

425

recognizable symbols of authority such as height, heft, and a lower-
pitched and deeper voice.14 Although men on average are only 
8 percent taller than women, the differences in size of the larynx 
between adult males and females are signifi cant. The vocal folds of 
the larynxes of postpubescent males average about 50–60 percent 
longer than those of females of the same age.15 These physiological 
differences not only create dramatic differences in pitch, but they 
even cause men and women to pronounce words slightly differ-
ently. For example, linguistics researchers have found that female 
speakers of English, German, and Swedish use greater vowel dura-
tion contrasts than men do.16

Recent linguistic research has focused on how issues of gender 
and sexuality complicate popular understandings of the differences 
between the sexes.17 Gay men often are thought to exhibit “feminine” 
linguistic patterns, whereas lesbian women sometimes are thought to 
exhibit more “masculine” speech patterns.18 Thus, stereotypes about 
“female” speech patterns apply equally to gays and lesbians whose 
speech may not conform to conventionally powerful male speech.

In addition to these physiological differences, research on gen-
der and language suggests that sociobiological differences between 
the way men and women speak directly affect power relation-
ships.19 Studies report that men talk more than women and that 
male speech is more dominating and aggressive.20 In addition, 
interruption can be a device for exercising power and control in a 
conversation, and studies show that males interrupt females more 
often than females interrupt males.21 Based on such fi ndings, one 
linguist concluded that men’s language is the language of the 
powerful.22 A 2007 study found that even though Hillary Rod-
ham Clinton, at the time a U.S. senator and presidential candidate, 
worked to generate an image of a powerful female, her speech 
patterns conformed to stereotypical female speech patterns when 
compared with those of her husband and former U.S. President 
Bill Clinton.23

Because the medium of depositions is primarily speech, lawyers’ 
speaking styles can determine who is in control. When women 
seek to assert control through their speech, they are not perceived 
in the same way as men.24 Often their statements go unheard until 
made by a man or attributed to a man.25 Because the manner in 
which women speak is viewed as less credible, their speech is not 
as powerful.26
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With these differences in mind, both taking and defending a 
deposition can be analyzed in terms of the relationship between 
gender of the speaker and the perceived credibility of the speaker. 
Because a woman’s manner of speaking affects her credibility, it 
also affects her ability to persuade and thus her effectiveness in 
professional settings.

Scholars have categorized speaker credibility into four dimen-
sions. These are determined by the receiver’s perception of (1) the 
speaker’s focus on, and concern for, the other person (“goodwill 
and fairness”), (2) the speaker’s overall knowledge and intelli-
gence (“expertise”), (3) the credit or power other people give the 
speaker (“prestige”), and (4) the speaker’s presentation skills (“self-
presentation”).27 Studies indicate that women are perceived higher 
than men on only one of these dimensions: goodwill and fairness.28 
On the other three—expertise, prestige, and self-presentation—
women are rated below men.29

Thus, when taking a deposition, a woman who questions an 
adverse witness in a hostile tone, rather than a helpful or curious 
one, may be giving up her only advantage—her perceived good-
will and fairness. On the other hand, if she adopts an approach 
that preserves the perception of goodwill and fairness, she may be 
ceding authority to a male adversary who adopts a stern, aggres-
sive tone. The diffi culty of choosing between these two options 
results from the confl ict created by societal expectations of how a 
person in authority is expected to behave—with a hostile tone—
and how a woman is expected to behave—with a tone conveying 
goodwill and fairness.30

As for expertise and presentation skills, the old adage applies: A 
woman has to be twice as good (and twice as prepared) as a man 
to get just as far. In fact, even when actual performance is held con-
stant and the only variable is gender, numerous studies report that 
men and women are rated differently regarding expertise.31 One 
study, for example, found that women who either argued without 
proper support or used “tag” questions (for example, “Don’t you 
agree?”) were viewed as less knowledgeable and intelligent than 
men who behaved similarly.32

When it come to prestige, it is hard for a woman to seize or retain 
power if she is assumed to be the least powerful person in the room. 
Indeed, what woman litigator can say that she has never been mis-
taken at a deposition for the (typically female) court reporter?33
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“Sexual Trial Tactics”
The problems discussed in the previous section may not be con-
nected to an adversary’s inappropriate behavior. But women 
lawyers often are the victims of deliberate attacks. Some male 
adversaries challenge a female lawyer’s authority at a deposition 
by trying to bully and intimidate her. They repeatedly interrupt 
or attempt to engage her in interminable colloquy or argumenta-
tion.34 Other male adversaries use sexist behavior to undermine 
women lawyers.35

Deliberate efforts by opposing male counsel to undermine 
women lawyers on the basis of their gender have been called “sex-
ual trial tactics.” But they apply equally to depositions.36 These 
tactics often take the form of verbal abuse,37 or comments like, 
“Listen, babe” or “Where did you go to law school, sweetheart?”38 
Sometimes opposing counsel will refer to a female adversary by 
her fi rst name while referring to males by their last.39 Even women 
who are comfortable in the formal, rule-bound setting of the court-
room fi nd greater diffi culty asserting control in less-rule-bound 
settings like depositions and negotiations.40

The use of sexual trial tactics presents the question of how to 
defi ne appropriate limits on zealous advocacy. Some lawyers, for 
example, may not view gender-biased conduct as the equivalent 
of a racist remark to a minority adversary.41 Although the use of 
subtle and not-so-subtle sexist behavior may not break any formal 
rules, it crosses the line of acceptable professional behavior.42

Diffi culties Taking a Deposition
A lawyer taking a deposition—whether a man or a woman—
begins in a position of control compared with others present. The 
taker noticed the deposition; set the time and place (usually the 
taker’s own conference room); chose the documents to be dis-
cussed; and asks questions the witness must answer. This control 
is essential to the questioner’s goal of obtaining responsive, truth-
ful, and, if possible, helpful answers from a reluctant or resistant 
witness defended by a lawyer.

Even though the taker starts with a natural advantage, it can 
be quickly lost if that lawyer does not speak in a way that high-
lights her power or if she permits an adversary to speak in a way 
that undermines her power.43 For example, a male lawyer defend-
ing a deposition may comment to his client before the questioning 
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begins, “Can you believe that this pretty little thing is opposing 
counsel?”44 Or a male defender may repeatedly interrupt a female 
lawyer by objecting to every question, suggesting that she does 
not know how to ask a proper question, or by improperly instruct-
ing the witness not to answer.45 “Rambo” deposition tactics among 
male attorneys may be designed to “demean[ ] inexperienced 
young women attorneys.”46

Inappropriate physical behavior is another male intimidation 
tactic. Jacqueline Vitti Frederick, a Los Angeles litigator, recalled a 
deposition in which she faced six male opposing lawyers:

They treated me very courteously while they were doing 
the questioning. But when I asked my fi rst question, one 
attorney lurched across the table and shouted “Objection!” 
I responded, “I would like the record to refl ect counsel just 
lurched across the table and screamed his objection.” He was 
subdued after that, but the other fi ve took up the tactic. It con-
tinued for eight hours on every question, and was obviously 
contrived to intimidate me.47

The video recording of depositions can help eliminate some 
sexual trial tactics by providing female attorneys with proof of 
inappropriate behavior.48 Yet such tactics—which a judge may 
scrutinize when ruling on a motion for a protective order—may 
affect the immediate ability of the female lawyer to conduct the 
deposition effectively. They may delay or even prevent her from 
obtaining the information she needs. Worse, a witness who hears 
his male lawyer speaking disrespectfully to his female examiner 
also may also become uncooperative.

These dynamics are also affected by those attending the depo-
sition. For example, a male lawyer defending a deposition with 
many female lawyers in attendance is less likely to employ such 
tactics—or to do so successfully.49 Conversely, a woman taking 
a deposition in a room full of male lawyers is more likely to be 
attacked based on her gender.50

The gender of the witness also has an impact. A female witness 
may identify with a woman taker and therefore trust her more 
than a man. Alternatively, some women may resent women with 
authority and therefore be less cooperative than they would with 
a male questioner.51

A male witness, threatened by a female taker who is in a position 
of power, may become aggressive. Such aggressiveness might also 
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surface if a male witness views the female lawyer as less intelligent 
and capable than himself or his male defender, as the speaker cred-
ibility studies discussed above indicate.

In sum, despite the authority a woman ought to wield when tak-
ing a deposition, her gender may signifi cantly diminish the advan-
tages associated with that authority unless she is prepared to deal 
with the gender problem.

Diffi culties Defending a Deposition
Just as a woman’s speaking style may create problems when she 
takes a deposition, her speaking style may create problems when 
she defends one. A defender must protect the record, protect the 
witness, and make the witness feel protected.52 But a witness faced 
with an aggressive or abusive examiner may fi nd it diffi cult to 
believe his female defender has the situation under control.

As noted in the previous section, a taker has a natural advan-
tage over a defender. Therefore, a female defender must rely on 
other means to assert her power and control over the situation. 
But, as noted above, women are less likely to speak in a style that 
conveys authority.

Suppose an examiner is harassing or mistreating the witness. 
A woman defending the witness may decide not to intervene 
because of her judgment that the witness can handle the taker’s 
behavior. However, that judgment may be infl uenced partly by the 
documented tendency, as noted above, of women to interrupt less 
than men.53 In the same situation, a man might act differently. A 
male defender might intercede to counter the taker’s authority or 
because of the greater tendency of males to interrupt. For a female 
defender, the best way to deal successfully with gender differences 
is to be vigilant not only about substantive issues but also about 
how a woman’s actions affect her authority and control.

Given the results of speaker credibility studies, it is easy to see 
why a female lawyer might have diffi culty winning the trust and 
confi dence of the client or other witness she is defending, whether 
the witness is male or female.54 The witness may be more accus-
tomed to male lawyers or, because of gender stereotypes, may 
feel more “protected” by a male lawyer. For a variety of reasons, 
therefore, a witness may rate a female lawyer as inferior in terms 
of expertise, prestige, and preparation. This view may make rela-
tions between a female lawyer and the witness she is defending 
strained or even adversarial.55
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How to Combat Diffi cult Adversaries and Witnesses
A female litigator should keep in mind the four elements of speaker 
credibility when planning her deposition strategy. In terms of 
expertise, she must strive to be consistently better prepared than 
her male adversary and the witness. For example, when taking 
a deposition, a woman needs full command of the facts so she is 
prepared to “discipline” a witness who strays from them. Having 
documents ready to contradict a witness’s testimony is one exam-
ple of how to maintain control. Similarly, knowing cold the rules 
governing permissible objections puts her in a better position to 
discourage an opponent from improper objections.56

In addition to being better prepared, a woman litigator must 
convey her intelligence and knowledge to both the witness and her 
male adversary. When preparing a witness, for example, she should 
take every opportunity to display her knowledge of the law and to 
mention her prior victories.57 During a deposition, whether taking 
or defending, she should not shy from opportunities to engage her 
adversary in discussions on the merits (when appropriate), thereby 
communicating that she is not afraid to “take him on.”

Whenever possible, she should speak in a manner to convey “good-
will and fairness” in order to enhance her perceived credibility. As 
taker, for example, she might use phrases like, “I want to make sure 
that you [the witness] understand my question” or “I want to make 
sure you [the witness] have a full opportunity to explain.”

Similarly, a female litigator should plan for ways to enhance 
her prestige in order to gain power. For example, a more senior 
woman lawyer who has a younger male lawyer as her assistant 
conveys her relative prestige and power. A woman accompanied 
by a deferential senior partner (preferably male) is likely to have 
an easier time gaining the respect and cooperation of others in the 
room. On the other hand, a male colleague who interrupts and 
overrides a female colleague will undercut her authority, whether 
he is her junior or her senior.

By consciously improving her presentation skills, a woman 
can avoid many of the pitfalls of female speech. Affi rmative state-
ments should not be posed as questions, either in wording or 
infl ection. Questions, particularly leading questions, should be 
phrased affi rmatively. For example, “Is it correct you were driv-
ing a red car?” is more assertive than “Weren’t you driving a red 
car?” (itself an improvement on “Isn’t it true that you were driving 
a red car?”). Statements should be simply stated, not prefaced with 
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“I think.” Furthermore, the speaker should not undercut her own 
statements—“I’m not sure but . . .” or “This may not be right but. . . .” 
She should speak clearly, audibly, and authoritatively. And she 
should try to modulate her voice so that it is not high-pitched or 
breathy. If needed and available, professional help from a voice 
coach can be a worthwhile investment.

When taking a deposition, a female litigator has several options 
for combating intimidating or inappropriate behavior by a male 
adversary. One is the following two-step approach: First, she 
should interpret the behavior as an assertion of authority and dom-
inance and not as a personal attack (even though it may be one). 
Second, she should reciprocate with an equal or greater assertion 
of authority and dominance, but not necessarily in the same style 
or manner as the original attack.

Some women, instead of reciprocating by asserting their own 
authority, prefer to ignore the adversary and be calm, persistent, 
and respectful with the witness. This technique can be effective. 
For example, suppose an adversary engages in sexual trial tactics 
in the hopes of distracting a female litigator by making her angry. 
If the woman resists and is calm yet persistent, the adversary may 
give up his bullying.

But ignoring disruptive behavior may be interpreted as tacit 
acceptance arising from an unwillingness or inability to challenge 
the adversary, thereby inviting continued or escalating abuse. There 
is a fi ne line between being submissive and quietly effective. An 
effective response to an adversary’s aggression must communicate 
that the woman will not accept inappropriate behavior. That does 
not always mean confrontation, but it does mean responding in 
some way. For example, if an adversary instructs the witness not to 
answer, the female litigator can calmly and respectively challenge 
the adversary’s power by pointing to the Federal Rule of Civil Pro-
cedure that limits the grounds for instructions not to answer.58 Such 
a response reinforces her expertise and, hence, her credibility.

Although passive female behavior can be dangerous, situations 
may arise in which the witness will cooperate with a beleaguered 
woman lawyer. A male witness may see the woman lawyer as a 
victim who needs to be rescued. A female witness may see her as a 
sympathetic ally. However, relying on this approach is highly prob-
lematic because it undermines a woman’s images of strength and 
control. And, once lost, these images may be impossible to regain. 
Moreover, an image of weakness fostered by ignoring aggressive 
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behavior may have consequences beyond the instant deposition. 
Clients may seek a different lawyer—one who is a stronger advo-
cate (and probably male). In addition, seeing the effectiveness of 
such abusive behavior, adversaries are likely to continue to use it.

As a general rule, inappropriate behavior should not be ignored; 
instead, it should be challenged as soon as it occurs. The most 
direct challenge is to insist that the adversary stop the inappropri-
ate behavior. A command to stop the behavior is likely to be more 
effective than a mere request.

As an alternative, a female taker might adopt a low-key but affi r-
mative approach. She might, for example, look bored and avoid 
eye contact, shuffl e documents, or stand up and walk around the 
room. She could inquire whether the reporter has recorded every 
word and then ask the adversary if he has fi nished. Or she could 
ask the defender whether he has instructed his witness not to 
answer. If the answer is “no,” she could ask the witness to answer. 
In addition to challenging the obstructive behavior directly, this 
approach might motivate the witness to cooperate, notwithstand-
ing his lawyer’s behavior.

Inappropriate gestures by an adversary should be described 
for the record, and profane or otherwise inappropriate language 
highlighted on the record by asking the adversary to repeat his 
comments. The female lawyer might insist that all future deposi-
tion sessions with an adversary be video recorded. In general, the 
more outrageous the behavior, the greater the need for an affi r-
mative response in order to maintain control. Indeed, the appear-
ance of authority is the fi rst step toward gaining and maintaining 
actual power.

Ideally, a woman lawyer should be versatile, with a number of 
styles and responses on which to draw. The strategic issue then 
becomes determining which response is appropriate in a par-
ticular situation. Obviously, many factors infl uence the decision, 
such as the gender and style of the defender and of others in the 
room, including the witness, other lawyers, any clients, and col-
leagues. Also relevant is the degree of inappropriateness of the 
behavior as well as the available responses. Finally, the impact of 
the behavior on the testimony and the client interests at stake must 
be considered.

Despite the tactical need to reassert authority in the face of a 
diffi cult adversary, a woman lawyer faces a double bind. To assert 
her authority, she must speak in a style our society associates with 
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men.59 Yet studies indicate that individuals who act contrary to 
cultural and societal expectations are often viewed negatively.60 
To further complicate the situation, women who have internalized 
these expectations may not want to act in the “male” manner.

Adding to the dilemma, if a woman speaks with certainty, makes 
bold statements of fact, interrupts others, and generally talks in an 
aggressive manner, she may be disliked by the witness.61 In pro-
testing any but the nastiest remarks, she may be viewed as humor-
less and oversensitive.62 A woman who wants to be perceived as 
both powerful and likeable walks a particularly fi ne line. Hillary 
Rodham Clinton, for example, speaks from a position of power, 
but in media interviews she retains many markers of less powerful 
female communication—whether inadvertently or by design.63

In a deposition, unlike a jury trial (or a political campaign), 
maintaining control is more important than being popular. But 
a woman should not be quick to surrender the presumption of 
goodwill and fairness—the one dimension of speaker credibility 
in which she has an advantage over her male adversaries.64 Even 
though being liked by an adversary or the witness is not the pur-
pose of a deposition, being liked may be an effective way to gain 
an advantage over the adversary. Thus, when considering whether 
to object, keep silent, or retaliate against a diffi cult adversary, a 
female litigator must consider a number factors in deciding how 
to respond.

Suppose a female lawyer taking a deposition realizes that a 
male witness is becoming aggressive because he feels threatened 
by her authority. This perceived threat may arise either from her 
role as questioner and his as witness or from the woman’s personal 
style. In either case, she may decide to cede some of the author-
ity that naturally fl ows from her position as a taker. For instance, 
she might display a friendly demeanor or ask questions about a 
subject that is not threatening to the witness. To extract helpful 
testimony from a diffi cult witness, she may even resort to charm, 
thereby complying with societal expectations about how women 
should act. But, as already noted, it may be diffi cult to transform a 
“soft” demeanor into something more authoritarian.

Whether taking or defending a deposition, if a female lawyer 
encounters behavior egregious enough to warrant making a motion 
in response to her adversary’s behavior, she should avoid saying 
anything on the record that would undermine her own credibility 
or integrity, either with the participants at the deposition or later 
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when the record is presented to the judge. Any desire to express 
uncensored rage at her adversary usually should be suppressed.

Seeking Judicial and Other Intervention
Occasionally, nothing short of judicial intervention will rectify a 
situation with an abusive witness or adversary. When deciding 
whether to seek judicial intervention, a female lawyer must evalu-
ate the behavior to determine how egregious it is. The watchword 
here is “caution”: Judges generally do not favor discovery disputes, 
particularly motions for sanctions.65 A female lawyer must also 
consider whether the judge is even likely to recognize gender 
discrimination.66

Judicial intervention for abusive deposition practices is autho-
rized by statute, by rules of civil procedure, and by the court’s 
inherent power. The methods by which a party may seek judicial 
intervention is thoroughly explored in Chapters 11, 14, and 16.

Few published opinions, state or federal, deal exclusively with 
the imposition of sanctions for abusive deposition behavior con-
sisting solely of gender discrimination. Several cases, however, 
address the imposition of sanctions for such behavior. These cases 
provide persuasive precedent for a female lawyer seeking judicial 
intervention.67

In a New York appellate decision, Principe v. Assay Partners, for 
example, the offending behavior surfaced during the deposition of 
a fourth-party defendant represented by a female lawyer.68 Quot-
ing from the deposition transcript, the court cited the numerous 
comments made by plaintiff’s counsel, including the comments 
quoted at the outset of this chapter.69 In addition to verbal com-
ments, the woman lawyer testifi ed that these comments “were 
accompanied by disparaging gestures . . . dismissively fl icking his 
fi ngers and waving a back hand at me.”70 In fi nding this behavior 
sanctionable, the court commented that “the words used here are 
a paradigm of rudeness, and condescend, disparage, and degrade 
a colleague on the basis that she is female.”71 The court noted 
that “the condemnation of such improper remarks springs from 
a growing recognition of the seriousness of gender bias and that 
bias of any kind cannot be permitted to fi nd a safe haven in the 
practice of law.”72

In another New York appellate decision, In re Jordan Schiff, the 
court sanctioned a lawyer representing the plaintiff at a deposition 
for his misbehavior toward a female defense lawyer. The court 
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stated that the male lawyer “was unduly intimidating and abu-
sive toward the defendant’s counsel, and [that] he directed vulgar, 
obscene and sexist epithets toward her anatomy and gender.”73 
In considering the recommendation of the Hearing Panel of the 
Departmental Disciplinary Committee, the court held that public 
censure was appropriate discipline for the lawyer’s conduct, which 
was “inexcusable” and “intolerable,” and that the conduct also vio-
lated New York’s DR 1-102 of the Code of Professional Responsibil-
ity.74 Unfortunately, the remedy of public censure did not help the 
female lawyer’s client.

Since Principe, other courts have also issued sanctions based on 
displays of gender bias. In Harthman v. Texaco, an attorney who 
made a lewd gesture directed at a female adversary was held in 
contempt by the U.S. District Court for the Virgin Islands and sus-
pended for a month. Although the judge observed that the attor-
ney’s obscene gesture “raise[d] the specter of animus,”75 he found 
that the gesture constituted such a clear breach of “a lawyer’s duty 
to treat with consideration all persons involved in the legal pro-
cess” that sanctions would be imposed regardless of a fi nding of 
discrimination. One Maryland appellate court upheld the grant 
of attorney’s fees and instituted a protective order against a male 
attorney who, in the course of defending a deposition in his client’s 
tort claim, referred to the female opposing counsel as a “babe” 
and a “bimbo.”76

In 2001, the Florida Supreme Court upheld a sanction of two 
years’ probation against an attorney for unprofessional conduct 
designed to disparage a female opposing counsel and her client 
through sexist and racist comments. According to the court, the 
male attorney called female counsel a “bush leaguer,” told her that 
“depositions are not conducted under ‘girl’s rules,’” and continually 
demeaned female counsel’s legal knowledge and capabilities.77

In addition to seeking sanctions, female lawyers who encoun-
ter discriminatory behavior during litigation may take their com-
plaints to their local boards of bar grievances or local bar associa-
tions. Indeed, a woman might fi nd that a male adversary repri-
manded by a body of his peers is more likely to behave himself in 
the future.

An increasing number of state bar associations and state and 
federal courts have stated that inappropriate and discourteous 
conduct will not be tolerated among members of the bar. Both state 
and federal courts, as well as bar associations, have promulgated 
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rules aimed at ending abusive and outrageous conduct during 
litigation.78

But until civility in litigation becomes pervasive, women law-
yers will continue to face special challenges at depositions. As an 
added problem, sex discrimination remains, in certain respects, 
the last publicly acceptable form of discrimination in our society.79 
Moreover, things said and done during litigation that are discrimi-
natory may not be perceived as such by those involved and there-
fore may go uncorrected.80

Conclusion
As the fi rst step in dealing with discrimination, lawyers—female 
and male alike—must be aware of its existence. Only then can the 
remedies suggested in this chapter be applied.
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