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Changes in presidential administrations, particularly when they involve 
changes in the political party in power, naturally involve significant changes in 
policy in a broad array of fields. Policy, however, is not merely a matter of White 
House whim. Policy choices are made both by Presidents and their appointees and 
by Congress in passing legislation, but they are typically implemented through 
actions by agencies. Often, those actions take the form of regulations authorized by 
statute and issued through mechanisms set forth in the Administrative Procedure 
Act and other laws. Such regulations themselves have the force of law and may 
significantly constrain the executive branch’s ability to carry out changes in policy
until they are repealed or annulled in some lawful manner.

Changes in presidential administrations thus often bring to the fore the 
mechanisms by which regulations may be changed, as the procedural and 
substantive limits on regulatory change may determine how quickly, to what 
extent, and even whether policy changes desired by the new administration may be 
put into effect. The significance of such questions is magnified when, as in the 
present transition, the new administration seeks not merely to reverse policies of its 
predecessor but, in the words of chief White House strategist Steve Bannon, to 
achieve the “deconstruction of the administrative state.” The available tools for that 
deconstruction, and their proper use, are likely to pose significant legal questions 
for years to come.

1. Repeal of regulations by agencies. Agencies issue regulations, and to 
the extent executive branch agencies are directed by appointees subject to 
presidential control, can’t the President simply direct the agencies to withdraw the 
regulations they’ve issued? Although statements by presidential candidates may 
sometimes suggest the matter is that simple, even the most ardent advocates of the 
notion of a unitary executive under presidential control would concede that it is not. 
In issuing, amending, and repealing regulations, agencies exercise substantive 
authority delegated by congressional enactments in accordance with procedures 
likewise controlled by statute. The President lacks authority to direct subordinates 
to act in ways contrary to those legislative commands.

So what does it take for an agency to repeal a rule? Essentially, it requires 
compliance with the same procedures used to promulgate the rule in the first place, 
which for most substantive rules means the notice-and-comment procedures set 
forth in the Administrative Procedure Act, 5 U.S.C. § 553 (APA). Such procedures 
aren’t required for “interpretative rules, general statements of policy, or rules of 
agency organization, procedure, or practice,” id. § 553(b)(A), but they are usually the 
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minimum requirements for issuance of a substantive rule—one with teeth, that 
binds the agency and/or third parties. For APA purposes, an agency action 
repealing a substantive rule is itself a substantive rule and thus requires the same 
procedures. See 5 U.S.C. § 551(5) (defining “rule making” to include “repealing a 
rule”); Mid Continent Nail Corp. v. United States, 846 F.3d 1364, 1373 (Fed. Cir. 
2017).

The notice-and-comment requirement has an exception where there is “good 
cause” for dispensing with procedures because they would be “impracticable, 
unnecessary, or contrary to the public interest.” 5 U.S.C. § 553(b)(B). The good-
cause exception, however, is narrow and requires a significant showing of “exigency” 
by the agency. NRDC, Inc. v. Evans, 316 F.3d 904, 906 (9th Cir. 2003). Repeal of a 
regulation previously found by an agency to be proper to fulfill some statutory 
objective would rarely involve a degree of exigency sufficient to allow bypass of 
notice-and-comment procedures under what the Ninth Circuit has described as 
“essentially an emergency procedure.” Buschmann v. Schweiker, 676 F.2d 352, 357 
(9th Cir. 1982).

Notice-and-comment procedures take time and, at a minimum, limit the 
speed with which an agency can act in repealing regulations. But the APA, together 
with whatever statute authorizes any particular agency rule, also imposes 
substantive constraints on an agencies ability to repeal a rule. An action repealing a 
rule, like any other final agency action, can be challenged under the APA if it is 
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 
law.” Like the promulgation of a regulation, the repeal of a regulation may fail this 
test in a number of ways: It may be incompatible with express statutory 
requirements; it may not be adequately explained in light of the evidence before the 
agency; it may fail to provide reasoned explanations for its disregard of comments 
urging some alternative course of action.

A repeal of a regulation also necessarily involves a change in course by the 
agency, and requires the agency to provide “a reasoned analysis for the change 
beyond that which may be required when an agency does not act in the first 
instance.” Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. 
Automobile Ins. Co., 463 U.S. 29, 62 (1983). At a minimum, the agency must 
“display awareness that it is changing position,” and “show that there are good 
reasons for the new policy.” FCC v. Fox Television Stations, Inc., 556 U.S. 502, 515 
(2009). And when a “new policy rests upon factual findings that contradict those 
which underlay its prior policy; or when its prior policy has engendered serious 
reliance interests that must be taken into account,” the agency may be required to 
“provide a more detailed justification that what would suffice for a new policy 
created on a blank slate.” Id.

To the extent that a repeal or other significant change in a prior regulation 
may also involve a change in the agency’s construction of substantive statutory 
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requirements that control the agency’s action, an about-face by the agency may 
have consequences with respect to the degree of deference (if any) to which the 
agency’s new view of its statutory authority is entitled under Chevron U.S.A. Inc. v. 
NRDC, Inc., 467 U.S. 837 (1984). The Supreme Court has recently suggested that 
inconsistency in an agency’s reading of a statutory mandate is a factor that may 
indicate that it has failed to establish that a new reading is reasonable and entitled 
to deference under Chevron. Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 
2125–26 (2016). Moreover, with increasing skepticism directed toward Chevron,
especially by Supreme Court nominee Neil Gorsuch, deference doctrine may be in 
flux, and cases involving about-faces by agencies in their interpretation of statutes 
may pose the most likely vehicles for testing whether new views about the extent of 
deference may emerge.

In short, repeal of regulations requires compliance with significant 
requirements of both procedure and substance, all of which are fair game for 
litigation in light of the fact that most actions repealing regulations will constitute 
final agency action reviewable under the APA (assuming the repeal injures someone 
sufficiently to give rise to standing). Significant efforts at deconstruction through 
rulemaking are likely to face significant pushback in the form of litigation.

2. Repeal by legislation and the Congressional Review Act. Of course, any 
regulation can always be repealed the old fashioned way: by an act of Congress. As 
exercises of authority delegated by Congress, regulations can always be repealed or 
superseded by legislation. Congress can specifically target particular regulations for 
repeal through regulation, or act more broadly to repeal the statutory basis for a 
range of regulations, thus “pull[ing] the rug out from under” the regulations and 
making their “delet[ion] … from the pages of the Code of Federal Regulations” a 
mere “ministerial task.” Hadson Gas Sys., Inc. v. FERC, 75 F.3d 680, 683 (D.C. Cir. 
1996). Where a change in administration leaves the presidency and Congress under 
the control of the same party, legislative changes might seem the most sure means 
to effect broad regulatory changes.

The problem, from the standpoint of proponents of sweeping change, is the 
Senate. For most substantive legislation, Senate passage is still subject to the 
possibility of a filibuster, requiring a supermajority vote to end debate and allow 
passage of the legislation by the constitutionally required simple majority. Most 
bills that would repeal regulations or their statutory basis would be subject to 
filibuster, requiring support from the minority party for efforts at “deconstruction.” 
(To the extent, however, that legislation can be repealed through the budget 
reconciliation process, the filibuster may be bypassed, and it is possible that at least 
a part of the deconstruction effort aimed at the Affordable Care Act may be pursued 
through that means.)

There is one legislative shortcut for the repeal of regulations: the 
Congressional Review Act (CRA), 5 U.S.C. §§ 801–08. The CRA provides a 
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mechanism for fast-track legislation (in the form of a joint resolution signed by the 
president) to disapprove a regulation. The CRA requires agencies to submit all 
regulations to Congress before they become effective, and allows each House 60 
legislative days for passage of the joint resolution of disapproval. If a session of 
Congress adjourns before the expiration of the 60-day period, the 60-day clock starts 
running again 15 days into the next session. Resolutions of disapproval are not 
subject to amendment, cannot be combined with any other legislation (including 
resolutions of disapproval of another rule), and, critically, cannot be filibustered in 
the Senate: Senate debate is limited to 10 hours. A regulation disapproved under 
the CRA cannot be repromulgated in substantially the same form absent new 
legislative authorization.

Since its enactment in 1996, the CRA has been largely moribund, having 
been used only once, in 2001, to disapprove the OSHA standard on ergonomics 
issued in the waning days of the Clinton administration. The reason the CRA is not
usually a viable means of disapproving a regulation is that a President can be 
expected to veto regulations promulgated by his own administration (or regulations 
promulgated by a previous administration of the same party). Thus, the CRA’s 
design ensures that it will generally come into play only when party control of the 
presidency changes hands, and when the President’s party also controls both the 
House and the Senate. Even then, of course, the CRA is usable only against 
regulations issued near the end of the previous President’s term (or, perhaps, 
regulations issued by independent agencies controlled by appointees of the previous 
President).

That set of circumstances, of course, now exists, and as a result a number of 
Obama administration regulations have been targeted with CRA disapproval 
regulations. Because of discontinuities in legislative days in the last session of 
Congress, the regulations potentially affected include regulations promulgated as 
far back as June 2016. As of this writing (March 15, 2017), three regulations have 
been disapproved by joint resolutions signed by the President; four more joint 
resolutions have been approved by both houses and are awaiting signature; the 
House of Representatives has approved six more resolutions that await Senate 
action; and resolutions have been introduced with respect to at least 17 more 
regulations.1

Even with the CRA’s expedited procedures, however, there is only so much 
legislative band-width available for CRA resolutions, as they still require up to 10
hours of Senate time, and the Senate not only has other legislative business, but 
also must devote significant time to nominations at the beginning of a new 
administration. Meanwhile, the 60-day clock that limits the ability to use the CRA 
continues to tick. Thus, it is likely that several highly unpopular regulations will be 

  
1 CRA resolutions are being tracked at http://rulesatrisk.org/resolutions/.
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disapproved under the CRA, but the rollback of the administrative state is unlikely 
to result from those actions.

CRA disapproval resolutions, unlike repeals of regulations, may be unlikely 
to generate significant litigation, as the CRA itself provides that “[n]o 
determination, finding, action, or omission under this chapter shall be subject to 
judicial review,” 5 U.S.C. § 805, and a completed joint resolution signed by the 
President in any event meets constitutional requirements of bicameralism and 
presentment that define facially valid legislation.

CRA-related issues may, however, arise in some contexts. For example, if an 
agency were to promulgate a new rule following a disapproval resolution, litigation 
might arise over whether the regulation is substantially the same as the 
disapproved regulation and hence unlawful under 5 U.S.C. § 801(b)(2). Such 
litigation would pose an additional issue as to whether review was precluded under 
§ 805 because the agency’s determination that the new rule was not barred by the 
CRA was a “determination … under this chapter.”

Litigation may also arise if Congress disapproves a regulation on a subject on 
which an agency is required by law to issue a regulation. (Such a disapproval has, 
indeed, already occurred: Congress disapproved an SEC regulation required by the 
Dodd-Frank Act to require companies to disclose payments made to foreign 
governments or officials for commercial development of oil, natural gas, or 
minerals.) In such circumstances, the failure to issue a new regulation might be 
challenged as withholding of agency action required by law, while the issuance of a 
new regulation might be challenged as a violation on the prohibition of issuance of a
regulation substantially the same as a disapproved rule.

Some advocates of deregulation have also threatened to challenge the 
enforceability of rules issued by agencies without compliance with the CRA’s 
requirement that they be reported to Congress before their effective date, and have 
theorized that there may be many such rules. Efforts to challenge rules in court on 
that basis are likely to run afoul of the review preclusion provision because they 
challenge an “omission under this chapter.” 5 U.S.C. § 805; see Montanans for 
Multiple Use v. Barbouletos, 568 F.3d 225, 229 (D.C. Cir. 2009). Some advocacy 
groups have suggested, however, that they might seek ways around such preclusion 
to target rules that in their view were not reported properly.  Should the CRA be 
used in such an aggressive fashion, litigation in some form will likely result.

3. Other methods of changing or nullifying regulations.

a. Delay. In a memorandum signed by Chief of Staff Reince Priebus on 
January 20, 2017, the White House directed agencies to delay the effect of rules 
issued before January 20 that had not yet gone into effect. Specifically, the 
memorandum ordered agencies (with some exceptions) to delay effective dates of 
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such rules for 60 days after January 20 (that is, until March 21), and to consider 
whether to proposed more significant delays through notice-and-comment 
rulemaking.

Obviously, unchecked delay may be a potent weapon to negate the effect of 
regulations. APA case law accordingly recognizes that the effective date of a 
substantive regulation is itself a substantive aspect of the rule, and therefore that a 
change in a rule’s effective date constitutes a substantive rulemaking act for which 
notice-and-comment rulemaking is required, absent good cause. See, e.g., NRDC v. 
Abraham, 355 F.3d 179, 204 (2d Cir. 2004). Moreover, a claimed need to reconsider 
whether a previously promulgated rule was a good idea would not generally be good 
cause for dispensing with notice and comment before extending a rule’s effective 
date. See id. at 205.

It appears that in the wake of the Priebus memorandum, agencies generally 
delayed effective dates until March 21 without notice and comment, sometimes 
arguing that compliance with the White House’s directive and the impracticality of 
conducting a notice-and-comment process in such a short period of time constituted 
good cause, and sometimes saying nothing except that they were imposing the 
delay. Agencies considering longer extensions of effective dates, however, have 
generally complied with the requirement of notice-and-comment rulemaking, often 
with abbreviated comment periods.

The view that a White House memorandum constitutes good cause even for a 
short deferment of an effective date without notice-and-comment rulemaking is 
highly debatable, but for the limited extensions taken in conformity with the 
Priebus memorandum, litigation would not generally be a practical solution. 

Longer extensions are more likely to generate litigation even if they come 
about through notice-and-comment rulemaking, as an agency’s explanation for an 
extension may be arbitrary and capricious, particularly if it contradicts findings 
made when the rule itself was promulgated. Extensions or suspensions of effective 
dates of rules might in some cases also violate statutory deadlines.

Finally, in some circumstances agencies may seek to stay implementation of 
rules pending litigation challenging them, invoking a provision of the APA, 5 U.S.C. 
§ 705, which authorizes both courts and agencies to issue stays pending litigation. 
Stays issued by an agency may be subject to potential challenge if they are not 
based on the factors courts have developed to control the issuance of stays under 
§ 705. Senator Maria Cantwell, for example, has recently asserted that the Interior 
Department acted unlawfully in issuing a stay of a regulation that is being 
challenged in court by industry groups.2

  
2 Senator Cantwell’s letter is at http://www.eenews.net/assets/2017/03/07/document_pm_

01.pdf. 
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b. Reversal of position in litigation. Another means of effectively 
disposing of, or at least undermining, an unwanted regulation may be to cease 
defending it in court. A number of rules issued by the previous administration are 
subject to ongoing judicial challenges, and new challenges are even now being 
brought to rules issued in the administration’s final days. The agencies responsible 
for those rules, and the Justice Department that is defending them, may now agree 
with the challengers that the rules are unlawful, arbitrary and capricious, or at 
least bad policy. Changes in litigation positions by the federal government have the 
potential in some instances to facilitate judicial decisions that set rules aside or 
enjoin their enforcement, sometimes on a nationwide basis.

The potential is perhaps greatest where there is already a district court 
decision striking down a rule, and the government has taken an appeal (or its time 
for appeal was still running when the new administration took offices). In those 
circumstances, absent an intervenor with standing to defend the rule on appeal, the 
government’s dismissal of the appeal (or simply its failure to appeal) may leave in 
effect a decision that is binding on the government—if not necessarily on private 
parties who may have rights under the rule. Even if the government proceeds with 
its appeal, it may limit its arguments in ways that make it more likely the court of 
appeals will affirm the decision striking down the rule.

With respect to cases still pending in district courts, or appeals from decisions 
sustaining a rule, the situation may be more complicated. The government’s new 
position that the rule is invalid is certainly not binding on the courts (though it is 
likely to be influential), and it may raise questions as to whether there is still a live 
case or controversy (though the Supreme Court’s ruling on the case-or-controversy 
issue as to the Defense of Marriage Act in Windsor v. United States, 133 S. Ct. 2675 
(2013), may provide the government with ways to avoid mootness). Regardless, the 
likelihood that a court will strike down a regulation is certainly enhanced if the 
government does not defend it.

In all these circumstances, the presence of an intervenor with concrete 
interests affected by a rule may be critical to whether it will receive a defense in the 
courts. Because the rule remains the law unless the court sets it aside or it is 
repealed through notice-and-comment rulemaking, an intervenor with standing can 
defend it even if the government does not, because a decision in favor of the rule will 
benefit the intervenor by keeping the rule intact. See Western Watersheds Proj. v. 
Kraayenbrink, 632 F.3d 472 (9th Cir. 2010). Issues as to the propriety and timing of 
intervention, and the standing of the intervenor, are particularly likely to come up 
in cases involving challenges to the prior administration’s actions.

c. Reinterpretation of a rule. To the extent that a rule’s text contains 
arguable ambiguities, there may also be room for an agency to change it by altering 
its interpretation of the rule and then claiming deference under Auer v. Robbins, 
519 U.S. 452 (1997). This is a common means by which agencies change rules 



- 8 -

without the formalities of new rulemaking, and has occurred in administrations of 
all stripes. It is quite likely to occur in the new administration, and indeed one 
prominent example has already received attention: The new administration’s 
withdrawal of the previous administration’s interpretation of the applicability of 
Title IX regulations to the use of restrooms, locker rooms, and other educational 
facilities by transgendered individuals. That change resulted in the Supreme 
Court’s vacate-and-remand order in Gloucester County School Board v. G.G. ex rel. 
Grimm, 2017 WL 855755 (U.S. Mar. 6, 2017), in which the Court had previously
granted certiorari to determine whether the Obama administration’s regulatory 
construction was itself entitled to Auer deference.

Such about-faces are likely to result in litigation to the extent that they lead 
to reviewable agency action or inaction that some party has standing to challenge. 
Such cases inevitably will involve questions about the impact of the government’s 
change in position on the degree of deference to which it is entitled, about whether 
the underlying regulation is sufficiently ambiguous to allow for the new 
interpretation, and, more fundamentally, about the fate of Auer deference itself, 
which has come under fire from a number of Justices (see, e.g., Perez v. Mortgage 
Bankers Ass’n, 135 S. Ct. 1199, 1208 n.4 (2015), id. at 1211 (Scalia, J., concurring in 
the judgment); id. at 1213 (Thomas, J., concurring in the judgment)). Whether 
Judge Gorsuch’s suspicion of deference extends to Auer, and whether the views of 
the Justices on Auer deference may be affected by their views of the administrations 
whose agencies claim deference, are questions that may well be implicated by the 
litigation likely to result from anticipated agency reversals of position in the new 
administration.

d. Enforcement discretion. Finally, an agency that no longer likes one of 
its regulations may simply not enforce it. Such exercises of enforcement discretion 
are generally defended by agencies as being unreviewable under the rule of Heckler 
v. Chaney, 470 U.S. 821 (1985). Not all regulations can be evaded through 
enforcement discretion, and even where enforcement is involved, there may be 
limits to the doctrine. In particular, the more formally and explicitly an agency 
announces the rules it will follow in exercising enforcement “discretion,” the more 
likely it is that a court will find it has engaged in some form of reviewable action—
as the Obama administration discovered when its deferred action immigration 
program was treated not as an exercise of enforcement discretion but as an exercise 
of substantive rulemaking subject to both the APA’s procedural notice-and-comment 
requirements and its substantive prohibition on actions that are arbitrary and 
capricious or otherwise not in accordance with law. Texas v. United States, 809 F.3d 
134 (5th Cir. 2015), aff’d by an equally divided court, 136 S. Ct. 2271 (2016).

It seems likely that in a number of areas, particularly including 
environmental law and workplace protections, the new administration may develop 
enforcement policies that will be subject to challenge on similar grounds.
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* * *

The administration remains in its infancy, and litigation over its policies has 
so far centered on challenges to its executive orders concerning immigration from 
Muslim-majority countries. The administration’s deregulatory ambitions, however, 
suggest that it will use a number of tools to attempt to roll back regulations 
promulgated by previous administrations, and the degree to which its actions 
conform to the procedural and substantive limits on such actions is likely to 
generate litigation that, while perhaps less headline-grabbing, will demand a great 
deal of time and attention from the federal courts.


