
 

 
 

MEMORANDUM 

TO:  Judicial Conference Advisory Committee on Civil Rules 
FROM: Emery G. Lee III and Jason A. Cantone 
DATE:                  October 26, 2016 
RE: Pattern Discovery in Employment Cases Pilot Project 

 

Overview 

 We continue our ongoing research on motions practice in cases included in the Pilot 
Project Regarding Initial Discovery Protocols for Employment Cases Alleging Adverse Action, 
made available for adoption by federal district judges in November 2011.  

 Combining the data from our first report1 with new data obtained using the same search 
terms and collected this year, we have now identified a total of 552 terminated pilot cases 
designated as nature-of-suit code 442 (Civil Rights – Jobs). The search results indicate that many 
judges are applying the protocols more widely than one would expect given the parameters in the 
pilot materials, such as in actions brought under the Fair Labor Standards Act or the Family 
Medical Leave Act.2 Nature-of-suit codes, however, are not necessarily exclusive, as different 
types of claims may be combined in a single action. This report only covers cases coded in court 
records as nature-of-suit code 442. Two-thirds of the terminated pilot cases covered in this report 
were filed in 2013 (38%) or 2014 (29%). Only 3 of the cases were both filed and terminated in 
2016.  

 Fully 54% of these cases were filed in the District of Connecticut, where the protocols 
have been incorporated into the district’s local rules. The Southern District of New York 
accounts for another 21%, the District of Arizona 10%, and the Southern District of Texas 7%. 
Other districts included in the analysis are the Eastern District of Pennsylvania, the Northern 
District of Illinois, and the Northern District of Ohio. The search techniques we used cannot 
guarantee that we find every pilot case  

Time to disposition. The median disposition time for terminated pilot cases was 318 days (10.5 
months). The 25th percentile was 189 days (6.2 months), and the 75th percentile was 506 days 
(16.6 months). The 90th percentile was 734 days (24.1 months, or basically two years). In short, 

                                                            
1 Emery G. Lee III & Jason A. Cantone, Report on Pilot Project Regarding Initial Discovery Protocols for 
Employment Cases Alleging Adverse Action (Federal Judicial Center, October 2015), available at 
http://www.fjc.gov/public/pdf.nsf/lookup/Discovery-Protocols-Employment-Lee-Cantone-FJC-
2015.pdf/$file/Discovery-Protocols-Employment-Lee-Cantone-FJC-2015.pdf 
2 Both Fair Labor Standards Act and Family Medical Leave Act cases are explicitly exempted from the pilot in the 
materials posted at www.fjc.gov.  
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90% of the pilot cases—including cases that terminated by trial—had terminated in about two 
years. Six in ten (61%) terminated in less than a year.  

 The proposed expedited procedures pilot project posits a goal of firm trial dates set within 
14 months in 90% of covered cases. Although this study did not collect information on scheduled 
trial dates, based on the median disposition time data, we can gauge that approximately 65% of 
terminated pilot cases had terminated within 14 months (426 days). The expedited procedure 
pilot posits firm trial dates for all covered cases in 18 months. In the employment pilot, about 
20% of cases had disposition times longer than 18 months.   

Type of disposition. The most common outcome for terminated pilot cases was settlement, at 
48%, followed by voluntary dismissal, at 26%. Given that voluntary dismissals are often 
settlements, our high-end estimate for the settlement rate is 74%. The next most common 
outcome was summary judgment, at 10%, followed by dismissed on Rule 12 motion, 7%, other, 
7%,3 and trial, 2%. This study includes ten trial dispositions of pilot cases.  

The median disposition time for settlement dispositions was 318 days (10.5 months), for 
voluntary dismissals, 249 days (8.2 months), for summary judgment dispositions, 676 days (22.2 
months), motion-to-dismiss dispositions, 292 days (9.6 months), other dispositions, 196 days 
(6.4 months), and trial dispositions, 742 days (24.4 months). In short, the ten trial terminations 
were resolved, at the median, in about two years, and the median for the relatively small 
percentage of cases resolved by summary judgment was about two months shorter. Both, 
however, were more than twice as long as the median disposition time for cases resolved in 
settlement or voluntary dismissal.  

Table 1: Dispositions 

 
Type of disposition 

 
Percentage of dispositions 

Median time to disposition 
(months) 

Settlement 48% 10.5 
Voluntary dismissal 26% 8.2 
Rule 12 motion 7% 9.6 
Summary judgment 10% 22.2 
Trial 2% 24.4 
Other 7% 6.4 
   All 100% 10.5 

 

Timing of key case events 

 The median time from the filing date of the case to the filing of a motion to dismiss 
(N=161) was 89 days (2.9 months), with a mean of 122 days (4 months).  

 The median time from the filing date to the first scheduling conference (N=181) was 111 
days (3.7 months), with a mean of 138 days (4.5 months).  

                                                            
3 “Other” dispositions includes dismissals for failure to prosecute, usually by self-represented plaintiffs, and failure 
to exhaust administrative remedies.  
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 The median time from the first scheduling conference to the first imposed discovery cut-
off4 (N=157) was 179 days (5.9 months), with a mean of 189 days (6.2 months).  

 The median time from the first imposed discovery cut-off to the first motion for summary 
judgment (N=82) was 128 days (4.2 months), with a mean of 130 days (4.3 months).  

 The median time from the filing date to the first motion for summary judgment (N=87) 
was 435 days (14.3 months), with a mean of 456 days (15 months).  

 The median time from the filing of the first motion for summary judgment to the ruling 
on the motion (N=73) was 217 days (7.1 months), with a mean of 227 days (7.5 months).  

 The median time from the filing date to a ruling on a first motion for summary judgment, 
if any (N=73), was 683 days (22.5 months), with a mean of 695 days (22.9 months).  

 

Motions practice 

 Motions to dismiss (Rule 12 motions) were filed in 29% of the pilot cases. Motions for 
summary judgment were filed in 16%, motions for protective orders (including stipulations) in 
11%, and motions to compel discovery in 10%.  

Rule 12 motions to dismiss. In a quarter of cases in which such a motion is filed (25%), the court 
grants the motion in whole, dismissing the entire action, and in 29% of cases grants the motion in 
part, dismissing some parties and/or claims. In another quarter of cases in which such a motion is 
filed (25%), the court does not rule on the motion before the case terminates, usually by 
settlement or voluntary dismissal. In 21% of cases the court denies the motion. Our coding 
scheme treated a second motion to dismiss following an amended pleading as a continuation of 
the original motion, so denials without prejudice following an amended pleading would not be 
coded as denials of the motion unless the second motion was denied or not, in fact, filed. 
Although we did not collect data on the issue, it is our sense that an amended pleading following 
a motion to dismiss is a relatively common practice.  

Rule 56 summary judgment motions. Summary judgment motions were filed in only 16% of the 
terminated pilot cases—undermining the conventional wisdom that employment cases simply 
will not settle until after a ruling on summary judgment. Table 2 shows the frequency of the 
filing of motions for summary judgment for each disposition category. A motion for summary 
judgment was filed in 9% of cases resolved by settlement.  

When filed, however, motions for summary judgment were likely to be granted. Motions 
for summary judgment in the pilot cases succeeded in whole in 60% of cases, and in part in 
another 17% of cases, for a success rate around 77%. In only 8% of cases in which a motion for 
summary judgment was filed was the motion denied, and in another 16% the court never ruled 
on the motion.  

 The proposed expedited procedures pilot posits that all dispositive motions should be 
decided within 60 days of the filing of the reply brief. It is informative that, in the employment 

                                                            
4 The study design did not capture extensions or continuances of these deadlines.  
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pilot, the median time from the filing of the first motion for summary judgment to the ruling on 
the motion (N=73) was 217 days. Although this study did not collect information on the date of 
the filing of the reply brief, half of all summary judgment motions were decided in more than 
217 days after initial filing of the motion. Assuming 30 days for the filing of the opposition to 
the motion and 30 days for the reply brief, we can estimate that the median decision time for 
summary judgment motions in the employment pilot is slightly more than 150 days—about 5 
months—or about 90 days longer than the proposed pilot’s goal. Assuming the 30 days for each 
of the opposition and reply brief, and 60 days to decide the motion, totaling 120 days from filing 
of the motion to decision, fewer than 20% of employment pilot cases met the proposed pilot’s 
60-day goal.  

Table 2: Summary judgment motions 

 
Type of disposition 

Percentage of cases with 
motion filed 

 
N 

Settlement 9% 267 
Voluntary dismissal 2% 146 
Rule 12 motion 0% 40 
Summary judgment 100% 53 
Trial 60% 10 
Other 6% 36 
  All 16% 552 

 

Motions to compel. Our searches found 53 terminated pilot cases in which at least one motion to 
compel was filed. Of these, courts ruled on 42. The median time from the filing of the motion to 
an order was 21 days, and the mean was 41 days.  

Motions for protective order. Our searches found 62 terminated pilot cases in which at least one 
motion for a protective order was filed. Of these, courts ruled on 55. The median time from the 
filing of the motion to an order was 4 days, and the mean was 12 days. Many of these motions 
are made on stipulation of the parties and orders are entered by the court very quickly.  

Number of discovery motions. In fully 81% of terminated pilot cases found in our searches, no 
discovery motions5 were filed. In another 13% of cases, one discovery motion was filed, and in 
4% two were filed. In short, in 98% of terminated pilot cases, there were fewer than three 
discovery motions, and in the large majority of cases there were none. This count includes 
stipulated motions for protective orders, so the actual percentage of cases in which there was a 
contested discovery motion is much lower. The average terminated pilot case had 0.3 discovery 
motions. Cases in which at least one discovery motion was filed took longer to reach resolution 
(mean of 552 days, or 18.2 months) than cases without discovery motions (335 days, or 11 
months).  

                                                            
5 This analysis is limited to motions to compel, motions for protective order, and motions for discovery sanctions. 
Motions for extensions of time to complete discovery were not included in this analysis.  


