
Supreme Court Review 

Northern District of California Conference 
April 10, 2016 

 
Erwin Chemerinsky and Pam Karlan 

 
 

I. Criminal Law and Procedure 
 
A.   Fourth Amendment 

Rodriguez v. United States, 135 S.Ct. 1609 (2015).  An officer may not extend an already 
completed traffic stop for a canine sniff without reasonable suspicion or other lawful 
justification. 

City of Los Angeles v. Patel, 135 S.Ct. 2443 (2015).   Los Angeles Municipal Code § 
41.49, which requires hotel operators to record and keep specific information about their 
guests on the premises for a ninety-day period and to make those records available to 
"any officer of the Los Angeles Police Department for inspection" on demand, is facially 
unconstitutional because it fails to provide the operators with an opportunity for pre-
compliance review. 

Bernard v. Minnesota, 859 N.W.2d 762 (Mn. 2015), cert. granted, 136 S.Ct. 615 (Dec. 
15, 2015).  Whether, in the absence of a warrant, a state may make it a crime for a person 
to refuse to take a chemical test to detect the presence of alcohol in the person’s blood. 
 
Utah v. Streiff, 2015 Utah 2, cert. granted, 136 S.Ct. 27 (2015).  Whether evidence seized 
incident to a lawful arrest on an outstanding warrant should be suppressed because the 
warrant was discovered during an investigatory stop later found to be unlawful. 

B. Confrontation Clause 

Ohio v. Clark, 135 S.Ct. 2173 (2015).  The introduction at trial of statements made by a 
three-year-old boy to his teachers identifying his mother’s boyfriend as the source of his 
injuries did not violate the Confrontation Clause, when the child did not testify at trial, 
because the statements were not made with the primary purpose of creating evidence for 
prosecution. 

 
 C.   Vagueness and the Armed Career Criminal Act 

Johnson v. United States,  135 S.Ct. 2551 (2015). The residual clause in the Armed 
Career Criminal Act is unconstitutionally vague 



Welch v. United States, ___ F.3d ___ (11th Cir. 2015), cert. granted, 136 S.Ct. 892 
(2016).  (1) Whether the district court erred when it denied relief on petitioner’s section 
2255 motion to vacate, which alleged that a prior Florida conviction for “sudden 
snatching” did not qualify for Armed Career Criminal Act enhancement pursuant to 18 
U.S.C. § 924(e); and (2) whether Johnson v. United States announced a new substantive 
rule of constitutional law that applies retroactively to cases that are on collateral review. 

D. Death penalty 

Glossip v. Gross, 135 S.Ct. 2726 (2015).  Plaintiffs have not shown a substantial 
likelihood of prevailing on the merits in showing that the use of midazolam as the first 
drug in a three-drug protocol constitutes cruel and unusual punishment under the Eighth 
Amendment. 

 E.  Eighth Amendment 

Montgomery v. Louisiana, 136 S.Ct. 718 (2016). Miller v. Alabama adopts a new 
substantive rule that applies retroactively on collateral review to people sentenced to life 
without possibility of parole for crimes committed as juveniles. 

 F.  Due process 

Williams v. Pennsylvania, 105 A.3d 1234 (Pa. 2015), cert. granted, 136 S.Ct. 28 (2015).  
(1) Whether the Eighth and Fourteenth Amendments are violated where a state supreme 
court justice declines to recuse himself in a capital case in which he had personally 
approved the decision to pursue capital punishment against the defendant in his prior 
capacity as an elected prosecutor and continued to head the prosecutors’ office that 
defended the death verdict on appeal, and where he had publicly expressed strong support 
for capital punishment during his judicial election campaign by referencing the number of 
defendants he had “sent” to death row, including the defendant in the case now before the 
court; and (2) whether the Eighth and Fourteenth Amendments are violated by the 
participation of a potentially biased jurist on a multimember tribunal deciding a capital 
case, regardless of whether his vote is ultimately decisive. 

II.  Constitutional rights 

A. Freedom of Speech 

Williams-Yulee v. Florida State Bar, 135 S.Ct.  1656 (2015). A rule of judicial conduct 
that prohibits candidates for judicial office from personally soliciting campaign funds 
does not violate the First Amendment. 

Reed v. Town of Gilbert, Arizona, 135 S.Ct. 2218 (2015).  The provisions of a 
municipality’s sign code that impose more stringent restrictions on signs directing the 

https://www.law.cornell.edu/supremecourt/text/13-7120
http://www.supremecourt.gov/opinions/11pdf/10-9646g2i8.pdf


public to the meeting of a non-profit group than on signs conveying other messages are 
content-based regulations of speech that cannot survive strict scrutiny. 

Walker v. Texas Division, Sons of Confederate Veterans, 135 S.Ct. 2239 (2015).  
Because Texas’s specialty license plate designs constitute government speech, it was 
entitled to reject a proposal for plates featuring a Confederate battle flag. 
 
Friedrichs v. California Teachers Association, No. 13-57095 (9th Cir.), cert. granted, 135 
S.Ct. 2933 (2015).  (1) Whether Abood v. Detroit Board of Education should be 
overruled and public-sector “agency shop” arrangements invalidated under the First 
Amendment; and (2) whether it violates the First Amendment to require that public 
employees affirmatively object to subsidizing nonchargeable speech by public-sector 
unions, rather than requiring that employees affirmatively consent to subsidizing such 
speech. 
 
Hefferman v. City of Patterson, 777 F.3d 147 (3d. Cir. 2015), cert. granted, 136 S.Ct.   29 
(2015).  Whether the First Amendment bars the government from demoting a public 
employee based on a supervisor's perception that the employee supports a political 
candidate. 

 B.  Marriage 

Obergefell v. Hodges, 135 S.Ct. 2584 (2015).  State laws that prohibit same-sex marriage 
violate the due process and equal protection clauses of the Fourteenth Amendment.   

 
C.  Voting   

Evenwel v. Abbott, 2014 WL 5780507 (W.D. Tex.), cert. granted, 135 S.Ct.2349 (2015).  
Whether the three-judge district court correctly held that the “one-person, one-vote” 
principle under the Equal Protection Clause allows States to use total population, and 
does not require States to use voter population, when apportioning state legislative 
districts. 

Harris v. Arizona Independent Districting Commission, 993 F.Supp.2d (D.Az. 2014), 
probable jurisdiction noted, 135 S.Ct. 2926 (2015).  (1) Whether the desire to gain 
partisan advantage for one political party justifies intentionally creating over-populated 
legislative districts that results in tens of thousands of individual voters being denied 
Equal Protection because their individual votes are devalued, violating the one-person, 
one-vote principle; and (2) whether the desire to obtain favorable preclearance review by 
the Justice Department permits the creation of legislative districts that deviate from the 
one-person, one-vote principle, and, even if creating unequal districts to obtain 
preclearance approval was once justified, whether this is still a legitimate justification 
after Shelby County v. Holder. 

 

https://supreme.justia.com/cases/federal/us/431/209/case.html
http://www.scotusblog.com/case-files/cases/deboer-v-snyder/
http://www.scotusblog.com/case-files/cases/deboer-v-snyder/
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034745742&pubNum=0000999&originatingDoc=I7ef204d1ad0c11e4b86bd602cb8781fa&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://www.law.cornell.edu/supremecourt/text/12-96


D.  Reproductive rights 
 

Zubik v. Burwell, 778 F.3d 422 (3d Cir. 2015), cert. granted, 136 S.Ct. 444 (2015). 
Whether the HHS contraceptive-coverage mandate and its “accommodation” violate the 
Religious Freedom Restoration Act by forcing religious nonprofits to act in violation of 
their sincerely held religious beliefs, when the government has not proven that this 
compulsion is the least restrictive means of advancing any compelling interest. 

 Whole Women’s Health v. Cole, 790 F.3d 563 (5th Cir. 2015), cert. granted, 136 S.Ct. 
499 (2015). 1) Whether, when applying the “undue burden” standard of Planned 
Parenthood v. Casey, a court errs by refusing to consider whether and to what extent laws 
that restrict abortion for the stated purpose of promoting health actually serve the 
government’s interest in promoting health; and (2) whether the Fifth Circuit erred in 
concluding that this standard permits Texas to enforce, in nearly all circumstances, laws 
that would cause a significant reduction in the availability of abortion services while 
failing to advance the State’s interest in promoting health - or any other valid interest. 

E. Equal protection 
 

Fisher v. University of Texas, Austin, 758 F.3d 633 (5th Cir. 2014), cert. granted, 135 
S.Ct. 2888 (2015).  Whether the Fifth Circuit’s re-endorsement of the University of Texas 
at Austin’s use of racial preferences in undergraduate admissions decisions can be 
sustained under this Court’s decisions interpreting the Equal Protection Clause of the 
Fourteenth Amendment, including Fisher v. University of Texas at Austin 

III.   Statutory civil rights  

A.  Religion  

Holt v. Hobbs, 135 S.Ct. 853 (2015).  Application of a prison policy to keep a Muslim 
inmate from growing a half inch beard violates the Religious Land Use and 
Institutionalized Persons Act because it is not the least restrictive alternative to serve a 
compelling government interest.   

B.  Employment discrimination 
 

Young v. United Parcel Service, 134 S.Ct. 1338 (2015).  Under the Pregnancy 
Discrimination Act, a woman must show that she that she asked to be accommodated in 
the workplace when she could not fulfill her normal job because of pregnancy; that the 
employer refused to do so, and that the employer did actually provide an accommodation 
for others who are just as unable to do their work temporarily.  Once the employee does 
this, the burden shifts to the employer to show that it had a neutral business reason for its 
decision and was not biased against pregnant workers.  The employee then gets to 

https://www.law.cornell.edu/supct/html/91-744.ZS.html
https://www.law.cornell.edu/supct/html/91-744.ZS.html
https://scholar.google.com/scholar_case?case=6883717302676149601&hl=en&as_sdt=6&as_vis=1&oi=scholarr


respond and can argue that the neutral reason was not a real one, but only a pretext for 
bias, and can attempt to show that the workplace policy puts a “significant burden” on 
female workers. 

EEOC v. Abercrombie & Fitch Stores, Inc., 135 S.Ct. 2028 (2015).  To prevail in a 
disparate-treatment claim under Title VII of the Civil Rights Act of 1964, an applicant 
need show only that his need for an accommodation was a motivating factor in the 
employer’s decision, not that the employer actually knew of his need.  
 

C. Housing discrimination 

Texas Department of Housing and Community Affairs v. The Inclusive Communities 
Project, Inc., 135 S.Ct. 2507 (2015). Disparate-impact claims are cognizable under the 
Fair Housing Act. 

IV.  Executive power 

United States v. Texas, 809 F.3d 134 (5th Cir. 2015), cert. granted, 136 S.Ct. 906 (2016).  
(1) Whether a state that voluntarily provides a subsidy to all aliens with deferred action 
has Article III standing and a justiciable cause of action under the Administrative 
Procedure Act (APA) to challenge the Secretary of Homeland Security’s guidance 
seeking to establish a process for considering deferred action for certain aliens because it 
will lead to more aliens having deferred action; (2) whether the guidance is arbitrary and 
capricious or otherwise not in accordance with law; (3) whether the guidance was subject 
to the APA’s notice-and-comment procedures; and (4) whether the guidance violates the 
Take Care Clause of the Constitution, Article II, section 3. 

V.   Federal court jurisdiction 

Wellness Int'l Network, Limited v. Sharif,  135 S.Ct. 1932 (2015). Article III permits the 
exercise of the judicial power of the United States by the bankruptcy courts on the basis 
of litigant consent. 

Campbell-Ewald v. Gomez, 136 S.Ct. 663 (2016).  Consumer's complaint was not 
rendered moot by unaccepted offer of judgment. 

Spokeo, Inc. v. Robins, 742 F.3d 409 (9th Cir. 2014), cert. granted, 135 S.Ct. 1892 (2015).  
Whether Congress may confer Article III standing upon a plaintiff who suffers no 
concrete harm, and who therefore could not otherwise invoke the jurisdiction of a federal 
court, by authorizing a private right of action based on a bare violation of a federal 
statute. 

 

 


	Rodriguez v. United States, 135 S.Ct. 1609 (2015).  An officer may not extend an already completed traffic stop for a canine sniff without reasonable suspicion or other lawful justification.
	City of Los Angeles v. Patel, 135 S.Ct. 2443 (2015).   Los Angeles Municipal Code § 41.49, which requires hotel operators to record and keep specific information about their guests on the premises for a ninety-day period and to make those records avai...
	Bernard v. Minnesota, 859 N.W.2d 762 (Mn. 2015), cert. granted, 136 S.Ct. 615 (Dec. 15, 2015).  Whether, in the absence of a warrant, a state may make it a crime for a person to refuse to take a chemical test to detect the presence of alcohol in the p...
	B. Confrontation Clause
	Ohio v. Clark, 135 S.Ct. 2173 (2015).  The introduction at trial of statements made by a three-year-old boy to his teachers identifying his mother’s boyfriend as the source of his injuries did not violate the Confrontation Clause, when the child did n...
	D. Death penalty
	II.  Constitutional rights
	A. Freedom of Speech
	Williams-Yulee v. Florida State Bar, 135 S.Ct.  1656 (2015). A rule of judicial conduct that prohibits candidates for judicial office from personally soliciting campaign funds does not violate the First Amendment.
	Reed v. Town of Gilbert, Arizona, 135 S.Ct. 2218 (2015).  The provisions of a municipality’s sign code that impose more stringent restrictions on signs directing the public to the meeting of a non-profit group than on signs conveying other messages ar...
	Walker v. Texas Division, Sons of Confederate Veterans, 135 S.Ct. 2239 (2015).  Because Texas’s specialty license plate designs constitute government speech, it was entitled to reject a proposal for plates featuring a Confederate battle flag.
	B.  Marriage
	Obergefell v. Hodges, 135 S.Ct. 2584 (2015).  State laws that prohibit same-sex marriage violate the due process and equal protection clauses of the Fourteenth Amendment.
	A.  Religion
	Holt v. Hobbs, 135 S.Ct. 853 (2015).  Application of a prison policy to keep a Muslim inmate from growing a half inch beard violates the Religious Land Use and Institutionalized Persons Act because it is not the least restrictive alternative to serve ...
	B.  Employment discrimination

