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CHAPTER TWO: JURY SELECTION

2.6 Voir Dire Issues

A.  Overview

Voir dire in criminal cases developed under the common law as
a natural component of the Sixth Amendment’s impartial jury
guarantee. Morgan v. Illinois, 504 U.S. 719, 729 (1992). Because
there is no constitutional right to peremptory challenges, Ross v.
Oklahoma, 487 U.S. 81, 88 (1988), questioning originally served to
disclose actual bias. Now that the federal rules grant participants
peremptory challenges, the scope of voir dire is broadened
considerably to help parties intelligently exercise these challenges.
Swain v. Alabama, 380 U.S. 202, 220-21 (1965). Regardless of the
questions posed or challenges made to prospective jurors by the
parties, however, the ultimate responsibility for impaneling an
impartial jury rests with the trial judge, who retains significant
discretion in crafting questions appropriate for the case at hand.
Mu’Min v. Virginia, 500 U.S. 415, 427 (1991); Rosales-Lopez v.
United States, 451 U.S. 182, 189 (1981). But this discretion is not
unyielding. “Without an adequate voir dire the trial judge’s
responsibility to remove prospective jurors who will not be able
impartially to follow the court's instructions and evaluate the evidence
cannot be fulfilled.” Id. at 188.

B.  Voir Dire Open to Public

Voir dire is part of the trial process that is open to the public
pursuant to the First and Sixth Amendments.  Presley v. Georgia, 558
U.S. 209 (2010).  Whether or not a party has asserted a right to have
the public in attendance, a trial court is required to take all reasonable
measures to accommodate public attendance during voir dire.  Id. 

C.  Closed Voir Dire

Generally, a court may not close criminal voir dire to the public. 
Press-Enter. Co. v. Superior Ct. of Cal., Riverside Cnty., 464 U.S.
501 (1984) (“Press-Enterprise I”).  Courts may consider the right of
the defendant to a fair trial and the right of prospective jurors to
privacy in determining whether or not to close voir dire proceedings. 
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CHAPTER TWO: JURY SELECTION

In order to close the proceedings, a court must make specific findings
that open proceedings would threaten those interests and that less
restrictive alternatives to closure are inadequate.  Id. at 510-11
(“presumption of openness may be overcome only by an overriding
interest based on findings that closure is essential to preserve higher
values and is narrowly tailored to serve that interest”).  When there
are legitimate privacy concerns, judges should inform the potential
jurors of the general nature of sensitive questions to be asked and
allow individual jurors to make affirmative requests to proceed at
sidebar or in chambers.  Id. at 512.  Before a closure order is entered,
members of the press and the public must be afforded notice and an
opportunity to object to the closure.  Unabom Trial Media Coalition
v. U.S. Dist. Court, 183 F.3d 949, 951 (9th Cir. 1999); United States
v. Brooklier, 685 F.2d 1162, 1167-68 (9th Cir. 1982).

D.  Statements by Prospective Jurors—Risk of Infection of Panel

Caution should be exercised to ensure that the responses of a
prospective juror do not infect the panel.  Individual jurors may be
questioned at sidebar to avoid this problem. 

A jury panel’s exposure to inflammatory statements made by a
prospective juror requires, at a minimum, that the trial judge question
the entire panel “to determine whether the panel ha[s] in fact been
infected.”  Mach v. Stewart, 137 F.3d  630, 633 (9th Cir. 1998).

E.  Criminal Voir Dire

1.  Juror Veracity

“The Sixth Amendment guarantees criminal defendants a verdict
by impartial, indifferent jurors.”  Dyer v. Calderon, 151 F.3d 970,
973 (9th Cir. 1998) (en banc).  A juror’s lying during voir dire may
warrant an inference of implied bias.  Id. at 979.  Simple forgetfulness
does not fall within the scope of dishonesty.  United States v.
Edmond, 43 F.3d 472, 474 (9th Cir. 1994).  “Whether a juror
intentionally conceals or gives a misleading response to a question on
voir dire about relevant facts in his or a relative’s background may
shed light on the ultimate question of that juror’s ability to serve
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impartially.”  Fields v. Woodford, 309 F.3d 1095, 1105-06 (9th Cir.
2002) (juror’s omission of key facts during voir dire required hearing
to determine whether juror had been intentionally misleading).

When confronted with a colorable claim of juror bias, a district
court must investigate the circumstances.  Pope v. Man-Data, Inc.,
209 F.3d 1161, 1163 (9th Cir. 2000).

2.  Areas To Be Covered 

“[A] defendant is entitled to a voir dire that fairly and adequately
probes a juror’s qualifications . . . .”  United States v. Toomey, 764
F.2d 678, 683 (9th Cir. 1985).  Specific questioning probing
particular topics is required when topic involves a real possibility of
prejudice (such as a topic on which it is commonly known the
populace harbors strong feelings), but when a party suggests
questions that do not involve such a topic, the proposing party must
show that the questions are calculated to uncover actual and likely
sources of prejudice. United States v. Payne, 944 F.2d 1458, 1474
(9th Cir. 1991). 

a.  Law enforcement officers.  When important testimony is
anticipated from a law enforcement officer, the court should
inquire whether any prospective juror would be inclined to
give more or less weight to an officer’s testimony by virtue of
the officer’s position.  United States v. Contreras-Castro, 825
F.2d 185, 187 (9th Cir. 1987). 

b.  Government witnesses.  The court should ask, or permit
counsel to ask, the prospective jurors whether they know any
of the government’s witnesses.  United States v. Washington,
819 F.2d 221, 224 (9th Cir. 1987); see also United States v.
Baker, 10 F.3d 1374, 1403 (9th Cir. 1993) (“Although a trial
court abuses its discretion in failing to ask prospective jurors
any questions concerning acquaintance with any government
witnesses, [the case law] [n]either . . . requires disclosure of
all witnesses [n]or directs the trial court to question
veniremen about every possible government witness.”
(citation omitted)), overruled on other grounds by United
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States v. Nordby, 225 F.3d 1053 (9th Cir. 2000).

c.  Case participants.  It is appropriate to inquire whether any
prospective juror is acquainted with counsel, parties or any
other prospective juror. Because bias is presumed only in
extraordinary cases, there are no categories of relationships
that mandate dismissal of a prospective juror. Tinsley v. Borg,
895 F.2d 520, 527 (9th Cir. 1990) (holding that bias is
presumed only “where the relationship between a prospective
juror and some aspect of the litigation is such that it is highly
unlikely that the average person could remain impartial in his
deliberations under the circumstances”).

 
d.  Bias or prejudice relating to crime charged.  A prospective
juror’s bias concerning a crime is not grounds for that
individual to be excused, so long as the bias is such that
“those feelings do not lead to a predisposition toward the
prosecution or accused.”  Lincoln v. Sunn, 807 F.2d 805, 816
(9th Cir. 1987) (citation omitted).

e.  Bias or prejudice based on race.  “[A]bsent some
indication prejudice is likely to arise, or that the trial will have
racial overtones,” the district court is not required to inquire
about racial prejudice.  United States v. Rosales-Lopez, 617
F.2d 1349, 1354 (9th Cir. 1980), aff’d, 451 U.S. 182 (1981). 
Nevertheless, it is advisable to make such an inquiry if
requested by the defendant, and the trial court must do so if
requested by the defendant in a case involving a violent crime
when the perpetrator and the victim are of different races.
Rosales-Lopez, 451 U.S. at 191-92.

f.  Willingness to follow law.  When it appears that a
prospective juror disagrees with the applicable law, the court
should inquire whether the juror is nevertheless willing to
follow the law.  See United States v. Padilla-Mendoza, 157
F.3d 730, 733 (9th Cir. 1998). 

g.  Supplemental questions. “It is wholly within the judge’s
discretion to reject supplemental questions proposed by
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counsel if the voir dire is otherwise reasonably sufficient to
test the jury for bias or partiality.”  United States v. Powell,
932 F.2d 1337, 1340 (9th Cir. 1991).

F.  Civil Voir Dire

Many of the considerations in criminal cases also apply to civil
cases. 

1.  Juror Veracity

A new civil trial is justified when a party demonstrates that (1) a
juror failed to answer honestly a material question on voir dire, and
(2) a correct response would have provided a valid basis for a
challenge for cause.  McDonough Power Equip., Inc. v. Greenwood,
464 U.S. 548, 556 (1984) (in product liability trial, juror’s failure to
reveal that his son had been injured when truck tire exploded did not
justify new trial).  Failure to answer a question because of simple
forgetfulness does not indicate a lack of impartiality and is not within
the scope of dishonest answers under McDonough.  Edmond, 43 F.3d
at 474.

2.  Prospective Juror’s Employment

When a prospective juror is an employee of a party, the district
court should examine the juror closely in order to determine whether
any bias exists.  Nathan v. Boeing Co., 116 F.3d 422, 425 (9th Cir.
1997).

d.  Supplemental Questions

It is within the trial court’s discretion to reject supplemental
questions proposed by counsel if the voir dire is otherwise adequate
to test the prospective jurors for bias or partiality.  Paine v. City of
Lompoc, 160 F.3d 562, 564-65 (9th Cir. 1998).
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2.7 Challenges for Cause

A.  In General

The number of prospective jurors who may be challenged for
cause is unlimited.  28 U.S.C. § 1870.  However, situations in which
a challenge for cause can be used are “narrowly confined to instances
in which threats to impartiality are admitted or presumed from the
relationships, pecuniary interests, or clear biases of a prospective
juror.”  Darbin v. Nourse, 664 F.2d 1109, 1113 (9th Cir. 1981).

B.  Law Governing

Federal law governs challenges for cause.  Even in diversity cases,
federal law and not state law applies to challenges for cause.  Nathan
v. Boeing Co., 116 F.3d 422, 424 (9th Cir. 1997). 

C. Erroneous Overruling of Challenge for Cause Cured by
Exercise of Peremptory Challenge

In a criminal case if a defendant, by exercising a peremptory
challenge, cures the erroneous denial of a challenge for cause, the
defendant has been deprived of no rule-based or constitutional right. 
See United States v. Martinez-Salazar, 528 U.S. 304, 307 (2000).
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2.8 Hardship Excusals

Excusal for juror hardship is typically handled in connection with
the court’s jury plan or prescreening process (see Section 1.10).  See
United States v. Calaway, 524 F.2d 609, 616 (9th Cir. 1975)
(“Ordinarily it falls to the jury clerks or commissioners to excuse
jurors for hardship, a practice that has been approved by the courts”). 
However, the screening process can miss a legitimate ground for
excusal, in which case the court should also assess potential juror
hardships during voir dire and jury selection.  

For example, prospective jurors are commonly asked whether
there is anything that would make it difficult for them to participate
as a juror.  In response, a prospective juror may claim a disability,
such as impaired vision or hearing; a physical limitation, such as an
inability to sit for prolonged periods of time; or undue financial
hardship.  See 28 U.S.C. § 1866(c) (persons summoned for federal
juries may be excused on a showing of “undue hardship or extreme
inconvenience”); Thiel v. S. Pac. Co., 328 U.S. 217, 224 (1946) (“It
is clear that a federal judge would be justified in excusing a daily
wage earner for whom service would entail an undue financial
hardship.”). 

The court has broad discretion in determining whether a juror
should be excused because of an undue hardship or extreme
inconvenience.  See United States v. Barnette, 800 F.2d 1558, 1568
(11th Cir. 1986); United States v. Layton, 632 F. Supp. 176, 178
(N.D. Cal. 1986) (citing 28 U.S.C. § 1866(c)(1)).  

If an otherwise qualified prospective juror claims a disability, then
the court should explore whether it can make a reasonable
accommodation to address the condition.  However, the court should
ensure that the disability, even with the accommodation, will not
materially affect the ability of any juror to fulfill the necessary
obligations of a juror.  
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2.9 Peremptory Challenges

Peremptory challenges are not guaranteed by the federal
Constitution.  They are created exclusively by statute. Rivera v.
Illinois, 556 U.S. 148, 157 (2009).

A.  Civil

Fed. R. Civ. P. 47(b) refers to 28 U.S.C. § 1870 as establishing
the number of civil peremptory challenges.  Section 1870 specifies
that each party is entitled to three peremptory challenges.  When there
are several defendants or plaintiffs in a case, for purposes of
determining each side’s peremptory challenges, the court may allow
additional peremptory challenges to each side and permit the
challenges to be exercised separately or jointly.

Because there are no alternate jurors in civil cases, there is no
provision for additional peremptory challenges based on alternates. 

B.  Criminal

1.  Number of Peremptory Challenges

Fed. R. Crim. P. 24(b) provides the following peremptory
challenges:
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Type of Criminal Case Peremptory Challenges

Any offense in which the
government seeks the death
penalty

20 per side

Any offense punishable by
imprisonment for more than
one year 

government 6; defendant(s)
10

Any offense punishable by
imprisonment for not more
than one year or by a fine, or
both

3 per side

The joinder of two or more misdemeanor charges for trial does
not entitle a defendant to ten peremptory challenges.  See United
States v. Machado, 195 F.3d 454, 457 (9th Cir. 1999).

2.  Additional Peremptory Challenges–When Alternates To Be
Impaneled

Fed. R. Crim. P. 24(c) also specifies the number of peremptory
challenges to prospective alternate jurors:

No. of Alternates                 Number of
To Be Impaneled                Peremptory Challenges

  1 or 2 1 peremptory challenge to each side, in
addition to those otherwise allowed

  3 or 4 2 peremptory challenges to each side, in
addition to those otherwise allowed

  5 or 6 3 peremptory challenges to each 
side, in addition to those 
otherwise allowed
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The additional peremptory challenges may be used against
alternate jurors only.  Fed. R. Crim. P. 24(c)(4).

3.  Additional Peremptory Challenges–Multiple Defendants

There is no right to additional peremptory challenges in multiple
defendant cases.  Under Fed. R. Crim. P. 24(b), the award of
additional challenges is permissive.  Furthermore, disagreement
between codefendants on the exercise of joint peremptory challenges
does not mandate a grant of additional challenges unless the
defendants demonstrate that the jury ultimately selected is not
impartial or representative of the community.  United States v.
McClendon, 782 F.2d 785, 788 (9th Cir. 1986).
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2.10 Batson Challenges

A.  In General

1.  Prosecution Peremptory Challenges 

In Batson v. Kentucky, 476 U.S. 79, 87-98 (1986), the Supreme
Court held that the racially discriminatory exercise of peremptory
challenges by a prosecutor violated the equal protection rights of both
the criminal defendant and the challenged juror.  The Batson Court
found that a defendant could demonstrate an equal protection
violation based on the prosecutor’s discriminatory exercise of
peremptory challenges in that defendant’s case alone.  There is no
need for a defendant to prove that the prosecutor has a pattern or
practice of using peremptory challenges in a discriminatory manner. 
Id. at 95.

2.  Criminal Defense Challenges

The exercise of peremptory challenges by criminal defendants is
also subject to a Batson challenge.  Georgia v. McCollum, 505 U.S.
42, 59 (1992); United States v. De Gross, 960 F.2d 1433, 1442 (9th
Cir. 1992) (en banc).

3.  Civil Litigation  

The Supreme Court extended Batson’s prohibition against the
racially discriminatory use of peremptory challenges to civil actions
in Edmonson v. Leesville Concrete Co., 500 U.S. 614, 618-31 (1991).

4.  Standing  

Criminal defendants have standing to assert the equal protection
rights of challenged jurors and, therefore, nonminority defendants can
challenge the exercise of peremptories against prospective jurors in
protected racial groups.  Powers v. Ohio, 499 U.S. 400, 410-16
(1991).
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5.  Gender, Religion, Age and Other Classifications

In addition to those based on race, peremptory challenges based
on gender violate the Equal Protection Clause.  J.E.B. v. Alabama,
511 U.S. 127, 130-31 (1994);  De Gross, 960 F.2d at 1437-43. 
Peremptory challenges based on religion may also be improper,
although there is no consensus.  Compare United States v. Brown,
352 F.3d 654, 668 (2d Cir. 2003) (extending Batson to religion), with
Fisher v. Texas, 169 F.3d 295, 305 (5th Cir. 1999) (no precedent
exists dictating extension of Batson to religion).

Courts generally reject Batson challenges based on age, political
ideology and membership in other definable classes.  United States
v. Prince, 647 F.3d 1257, 1262 (10th Cir. 2011) (Batson not
applicable to groups with similar political or ideological beliefs);
Weber v. Strippit, Inc., 186 F.3d 907, 911 (8th Cir. 1999) (declining
to extend Batson to peremptory challenges based on age); United
States v. Santiago-Martinez, 58 F.3d 422, 423 (9th Cir. 1995) (no
Batson challenge based on obesity); United States v. Omoruyi, 7 F.3d
880, 881 (9th Cir. 1993) (no Batson challenge based on marital
status); United States v. Pichay, 986 F.2d 1259, 1260 (9th Cir. 1993)
(young adults are not a cognizable group for purposes of a Batson
challenge). 

B.  Batson Procedure

1.  Three-Step Process

A Batson challenge involves a three-step process: 

(a) the party bringing the challenge must establish a prima facie
case of impermissible discrimination; 

(b) once the moving party establishes a prima facie case, the
burden shifts to the opposing party to articulate a neutral,
nondiscriminatory reason for the peremptory challenge; and 

(c) the court then determines whether the moving party has
carried the ultimate burden of proving purposeful discrimination.
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See Johnson v. California, 545 U.S. 162, 168 (2005); see also Purkett
v. Elem, 514 U.S. 765, 767 (1995); Kesser v. Cambra, 465 F.3d 351,
359 (9th Cir. 2006).  

2.  Prima Facie Case

To establish a prima facie case of discrimination, the moving
party must demonstrate that: 

(a) the prospective juror is a member of a protected group;

(b) the opposing party exercised a peremptory challenge to
remove the juror; and

(c) the facts and circumstances surrounding the exercise of the
peremptory challenge raise an inference of discrimination.  

Cooperwood v. Cambra, 245 F.3d 1042, 1045-46 (9th Cir. 2001).  If
the moving party fails to establish a prima facie case, the opposing
party is not required to offer an explanation for the exercise of the
peremptory challenge. Id.

3.  Opposing Party’s Burden

Once a prima facie case is established, the opposing party must
offer facially nondiscriminatory reasons for the peremptory challenge. 
The trial court considers the persuasiveness of the opposing party’s
reasons only when, at the third step of the Batson procedure, it
determines whether the moving party has carried its burden of
proving purposeful discrimination.  United States v. Bauer, 84 F.3d
1549, 1554 (9th Cir. 1996).

4.  Court’s Duty

The trial court has the duty to determine whether the party
objecting to the peremptory challenge has established purposeful
discrimination.  This finding turns largely on the court’s evaluation
of the credibility of the justification offered for the peremptory
challenge.  Felkner v. Jackson, 131 S. Ct. 1305, 1307 (2011).  A court
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must undertake “a sensitive inquiry into such circumstantial and
direct evidence of intent as may be available.”  Batson, 476 U.S. at
94.  When a challenger offers mixed motives (both permissible and
impermissible reasons for exercising a peremptory challenge), the
challenger must show the same decision would have been made
absent improper motivation.  Kesser, 465 F.3d at 373 (applying
preponderance of the evidence standard).

5.  Timeliness of Batson Challenges

A Batson challenge must be made as soon as possible during trial,
preferably before the jury is sworn.  United States v. Contreras-
Contreras, 83 F.3d 1103, 1104 (9th Cir. 1996).

6.  No Specific Findings Required  

“Neither Batson nor its progeny requires that the trial judge make
specific findings, beyond ruling on the objection.”  United States v.
Gillam, 167 F.3d 1273, 1278 (9th Cir. 1999). 
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2.11   Number of Jurors and Alternate Jurors

A.  Civil Trials

1.  Number of Jurors

A court may not seat a jury of fewer than six nor more than
twelve.  See Fed. R. Civ. P. 48.

2.  Alternates  

The selection of alternate jurors in civil trials was discontinued
because of the burden placed on alternates who were required to
listen to the evidence “but denied the satisfaction of participating in
its evaluation.”  Fed. R. Civ. P. 47(b) advisory committee’s note.  The
possibility of mistrial was mitigated by Rule 48 providing for a
minimum jury size of six for rendering a verdict.  Obviously, the
judge should increase the jury to more than six so that as jury
depletion occurs, at least six jurors remain to render a verdict.

3.  Unanimous Verdict  

Unless otherwise stipulated by the parties, a jury’s verdict must
be unanimous.  Fed. R. Civ. P. 48.

B.  Criminal Trials

1.  Number of Jurors

Fed. R. Crim. P. 23(b) specifies that juries in criminal trials must
consist of twelve members.  The rule also provides that, at any time
before the verdict, the parties may, with the court’s approval, stipulate
in writing that: (a) the jury may consist of fewer than twelve persons;
or (b) a jury of fewer than twelve persons may return a verdict if the
court finds it necessary to excuse a juror for good cause after the trial
begins.

After the jury has retired to deliberate, the court may permit a jury
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of eleven persons to return a verdict, even without a stipulation by the
parties, if the court finds good cause to excuse a juror. Fed. R. Crim.
P. 23(b)(3).

2.  Alternates  

In criminal actions, the court may direct that no more than six
jurors, in addition to the regular jurors, be called and impaneled to sit
as alternate jurors. Fed. R. Crim. P. 24(c).

3.  Unanimous Verdict

The verdict must be unanimous.  Fed. R. Crim. P. 31(a).
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2.12 Dual Juries

The Ninth Circuit upheld a district court’s use of dual juries in
United States v. Sidman, 470 F.2d 1158 (9th Cir. 1972).  While
holding that the use of two juries did not violate any constitutional,
statutory or procedural right, the court cautioned against their use
absent guidelines established by district court rule.  Id. at 1170.

On habeas review of a state court conviction, the court again held
that the use of dual juries did not violate the defendant’s rights under
the Fifth, Sixth and Fourteenth Amendments in the absence of a
showing of actual prejudice.  Beam v. Paskett, 3 F.3d 1301, 1303-04
(9th Cir. 1993).  The court, however, expressed concern about their
use in capital cases.  Id. at 1304.  In Lambright v. Stewart, 191 F.3d
1181, 1186-87 (9th Cir. 1999) (en banc), the court held that there was
no per se constitutional error in the use of dual juries in state court
capital cases, overruling any suggestion to the contrary in Beam.
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