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DRAFT CASE STUDY FOR USE BY STANFORD LAW SCHOOL -- DO NOT QUOTE OR COPY WITHOUT 
PERMISSION 

EXTRATERRITORIALITY: COMPETITION LAW 

Facts  

MicroPro is a U.S. corporation headquartered in California that manufactures precision 
controls used in high-end home appliances. The controls are a key component of the appliances and 
account for a significant percentage of their cost.  MicroPro’s manufacturing facilities are located in 
the US, Thailand, France and Mexico.  When it manufactures controls, MicroPro uses commodity 
components manufactured and sold by Taiwanese, Japanese and Korean companies that have a 
history of illegal price fixing.  MicroPro’s share of the market for precision controls used in high-end 
home appliances has been in excess of 80% for more than 10 years, and MicroPro is widely regarded 
as having monopoly power under U.S. competition law and being a dominant firm under EU law.  
For all practical purposes, MicroPro’s only significant competitor is CDP, a US company with 
manufacturing facilities in the US, Ireland, and Singapore. 

 
One of MicroPro’s biggest customers is PAC, a large Korean manufacturer of home 

appliances.  All of PAC’s manufacturing facilities are located in Korea, but PAC sells appliances 
throughout the world.  Demand for PAC’s end products is volatile, both because of seasonal 
variations and because it is very sensitive to changes in local macroeconomic factors.  PAC sells 
appliances both directly to end users and through retailers and other distribution channels.   

When selling to PAC, MicroPro finds it most efficient to use so-called “loyalty discounts,” by 
which it offers discounts to PAC if PAC buys a specified percentage of its controls from MicroPro 
over a specified period of time, e.g., 85% of its purchases in a given year or quarter.  The loyalty 
discounts enable MicroPro to bear some of the risk of declining demand for PAC’s end products that 
would otherwise be borne by PAC1 and ensure that PAC will have a continuing incentive to buy and 
sell MicroPro’s microprocessors in times of robust demand, when quantity goals might be easily 
met.2  Loyalty discounts can also disadvantage MicroPro’s smaller rivals,3 and they can cause a 
reduction in the total sales of controls by all firms.4   

                                                           
1  For example, if PAC expects to buy a total of 100,000 units in the quarter, MicroPro might offer PAC a 
quantity discount conditioned on PAC buying 85,000 of those units from MicroPro.  But if demand for PAC’s 
appliances drops below expectations, say to 75,000, PAC would be unable to meet the specified quantity target 
and thus to get the discount.  If the discount were conditioned instead on an 85% share, PAC could get the 
discount by buying 64,000 units from MicroPro. 
2  Building on the example in footnote 1, if demand is unexpectedly strong, increasing for example to 
130,000 units, and the discount was a quantity discount triggered by purchases of 85,000 units, PAC could get the 
discount by buying fewer than 66% of its units from MicroPro; and PAC would have relatively little incentive to 
promote appliances using MicroPro’s controls.  If the discount were conditioned instead on an 85% share, PAC 
would have a greater incentive to promote appliances using MicroPro’s controls because it would have to buy 
nearly 111,000 units from MicroPro to get the discount.  
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Although the law is not entirely settled, MicroPro has concluded that it is prudent to assume 
that, under US antitrust law, loyalty discounts standing alone are lawful as long as the net price after 
taking the discount into account is not below cost.  MicroPro is confident that the pertinent prices 
offered under its loyalty discount arrangements can be shown to be above cost. 

EU law is different.  The most recent relevant EU court decision holds that loyalty discounts 
by a dominant firm are “inherently” and “by their very nature” anticompetitive and can therefore be 
deemed to be unlawful without inquiring whether the resulting prices are below cost and without 
considering any other circumstances, such as the portion of the market affected by the discounts, 
the duration of the arrangements, or evidence regarding the nature of competition in the relevant 
market.  The court held that it was sufficient that loyalty discounts by a dominant firm have the 
potential to injure competition by weakening the dominant firm’s smaller rivals and thereby 
enabling the dominant firm to charge higher prices to its customers.  

Precision controls are sold in a single, global market.  Thus, if MicroPro’s rivals are weakened 
to the extent that MicroPro is able to increase prices, prices will be higher throughout the world. 

Pertinent law 

US antitrust law applies to conduct that takes place outside the US (i.e., applies 
extraterritorially) if that conduct has a “direct, substantial and reasonably foreseeable” effect on US 
commerce and that effect gives rise to an antitrust cause of action.5  This principle applies to both 
government enforcement actions and private damage actions, such as cases brought by purchasers 
to recover treble damages for illegally high prices. 

The meaning of this requirement is not entirely settled.  The Justice Department takes the 
position that a price-fixing cartel is subject to US antitrust laws if it fixes the price at which goods are 
sold in the US, whether the cartel members sell the products directly into the US or through foreign 
intermediaries.  In a recent decision, the Seventh Circuit (Posner, J.) held that, while US antitrust law 
does apply to a cartel of foreign sellers to increase the prices at which they sell products into the US, 
it does not apply to a foreign cartel that fixes the price of components that are sold outside the US 
to firms that use the components to manufacture outside the US products that are then sold in the 
US.  The court held that the US antitrust laws do not apply even if the cartel has the effect of 

                                                                                                                                                                                           
3  To oversimplify, if MicroPro offers a $1.7M discount conditioned on PAC buying 85,000 units from it (out 
of a total of 100,000 purchased by PAC from all suppliers), the discount will cost MicroPro $20 per unit.  If a 
competitor wants to sell to PAC more than 15,000 units, say 20,000 units, it will in effect have to compensate PAC 
for the lost $1.7M discount; and that will cost the competitor $85 per unit.   
4  Building on the example in footnote 3, the competitor would have to match MicroPro’s loyalty discount 
even if PAC is able to buy 20,000 units from the competitor by increasing its total purchases to 105,000 and 
continuing to purchase 85,000 units from MicroPro because PAC would in that event buy fewer than 85% of its 
microprocessors from MicroPro and would thus not get the $1.7 million discount.  If the competitor is unwilling or 
unable to match MicroPro’s discount, PAC’s total purchases would be 100,000 units instead of 105,000 units. 
5  U.S. law was codified in the Foreign Trade Antitrust Improvement Act of 1982, which provides in pertinent 
part that the antitrust laws “shall not apply to conduct involving trade or commerce (other than import trade or 
import commerce) with foreign nations unless” such conduct has a “direct, substantial, and reasonably foreseeable 
effect” on U.S. commerce and “such effect gives rise to a claim” under the antitrust laws. 15 U.S.C. §6a. 
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increasing the price of the end-products sold in the US and even if those products are manufactured 
outside the US by subsidiaries of the companies that sell them in the US.6  The court reasoned that 
the illegal conduct and the “cartel-engendered price increase in the components” took place 
entirely outside the US and that the resulting increase in the price of the finished product in the US 
did not give rise to an antitrust cause of action.  The court noted, among other things, that the U.S. 
Supreme Court “has warned that rampant application of US law ‘creates a serious risk of 
interference with a foreign nation’s ability independently to regulate its own commercial affairs.’” 

 
EU competition law applies to conduct that takes place outside the EU if that conduct is 

“implemented” in the EU.  Applying this test, Europe’s highest court (the European Court of Justice 
or ECJ) has ruled that, when producers outside the EU agree on the prices at which they will sell to 
buyers in the EU and sell in the EU at those prices, their agreement has been implemented in the EU 
and is therefore subject to EU competition law.7   

 
Lower court decisions, but thus far not the ECJ, hold that conduct is also subject to EU 

competition law if it has “an immediate and substantial effect” in the EU.8  A recent EU lower court 
decision held that a sales agreement between a component supplier and an end-product 
manufacturer outside the EU that was intended to reduce purchases by the manufacturer of 
components supplied by competing component suppliers was capable of affecting the end-products 
sold by the manufacturer in the EU and thus had the requisite “immediate” effect in the EU.  The 
court further held that, even if that effect was insubstantial standing alone, the conduct had the 
requisite “substantial” effect because it was part of a substantial “single and continuous 
infringement” that included other illegal conduct subject to EU competition law.9    

 

Questions:  

1. What, if any, legitimate basis is there for one country to apply its laws to conduct that takes 
place entirely within another country? 

2. How can MicroPro use loyalty discounts when selling to PAC in a way that will not be subject to 
EU competition law?   

3. How might MicroPro benefit from extraterritorial application of competition or antitrust laws?  
From MicroPro’s perspective, what is the optimal system of extraterritoriality rules?   

4. What is the optimal system of extraterritoriality as a matter of public policy?   
a. Under what circumstances is the US (or the EU) likely to enforce its laws against conduct 

in the US (or the EU) that harms competitors or customers outside the US (or the EU)?  
Assuming it does enforce its laws against such conduct, is it likely that the remedies will 
be sufficient for optimal deterrence?   

                                                           
6  Motorola Mobility LLC v AU Optronics, No. 14-8003 (Nov. 26, 2014).   
7  Ahlstrom Osakeyhtio v Commission ([1988] ECR 5193 (Wood Pulp)). 
8  Gencor v Commission ([1999] ECR II-753. 
9  Intel Corporation, Case T-286/09  §§ 267-68, 293, 295, 306, 311. 
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b. If both EU law and US law apply to the same conduct, what effect will that have on the 
substantive legal standards?   

c. If both laws apply, what effect will that have on the type and likelihood of enforcement 
errors?   

 


