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We answer here some common questions about class notice in 
federal cases.  All references are from the text of Federal Rule of 
Civil Procedure 23, unless otherwise noted.  
 
When must class notice be sent?   
 
Class notice is required in three circumstances:  
 

 after the certification of a Rule 23(b)(3) damages class,  
 when a proposed class settlement has been submitted for 

approval, and 
 in connection with a request for attorneys’ fees.   
 

Class notice may be sent: 
 after the certification of a Rule 23(b)(1) limited fund class 

or a Rule 23(b)(2) injunctive class; or 
 whenever the district court finds it necessary “to protect 

class members and fairly conduct the action.”    
 
Are the standards the same for class notice in all these 
circumstances?   
 
No.  Rule 23(b)(3) notice must be “the best notice that is 
practicable in the circumstances” – the gold standard for class 
notice.     
 



In the other situations, “appropriate notice” or “notice in a 
reasonable manner” is sufficient.  
 
What’s considered “the best notice that is practicable”? 
 
Rule 23 requires “individual notice to all members who can be 
identified by reasonable effort.”  This means a notice by first class 
mail.  Posting the notice on Internet sites or publishing the notice 
in newspapers or journals may serve as a useful supplement to the 
mailed notice. Manual for Complex Litigation § 21. (4th Ed. 
2004).   
 
When is notice by publication used?  
 
Where the identity of the class members is not known, publication 
notice may be necessary (or can be used to supplement other forms 
of notice).  The problem is that publishing notices in newspapers 
can be enormously expensive and almost completely ineffective in 
reaching class members (particularly if the notice is in 6-point font 
and full of incomprehensible legalese).   This is a circumstance 
where notice professionals can be very useful.  They can select the 
periodicals that will reach your target audience, using the same 
sophisticated demographic data that advertising agencies use.  
They can also create visually attractive and readable notices.    
 
What about notice by e-mail?   
 
Courts are becoming more receptive to the use of electronic mail at 
least where it is part of a comprehensive notice plan.   
 
What needs to be in the (b)(3) class notice?  
 
The notice must include a description of the case, the class 
definition, the claims, the manner and deadline for opting out and 
the binding effect of a class judgment.  Note all of this must be 



“clearly and concisely state[d] in plain, easily understood 
language” -- in other words, in plain English.  
 
How do I put in all that information but also ensure that the 
notice is in plain English?  
 
That is not a task that comes naturally to lawyers.  Fortunately, the 
Federal Judicial Center has some excellent model notices (both full 
and publication versions) on its website that can give you a great 
start.  www.fjc.gov.  If within your client’s budget, you may want 
to get assistance from one of the notice firms that have expertise in 
this area.   
 
What will a court consider in determining whether and how to 
order notice in a Rule 23(b)(1) or Rule 23(b)(2) case?  
 
One important factor is the cost of notice, which can be very 
significant in a large class.  In an injunctive relief class, notice 
costs run the risk of deterring the filing of the action altogether.  
Thus, Rule 23 gives the district court flexibility to order something 
less than individual notice by first class mail (e.g. posting of 
notice) or to dispense with notice entirely.     
 
Does the district court need to approve the substance of the 
notice before it is sent?  
 
Yes.  Ideally, the parties will have negotiated the language and 
submit the notice to the court in a mutually agreeable form.   If 
unable to reach agreement, the parties can each provide the court 
with their proposed version of the notice.   Don’t expect the court 
to be pleased if you take the latter approach.  
  
Who pays the costs of notice?  
 



Under federal law, plaintiffs ordinarily bear the cost of class notice 
sent after class certification.  Eisen v. Carlisle & Jacquelin, 417 
U.S. 156, 177 (1974).  Where notice is being sent in connection 
with a proposed class settlement, the costs of notice are often 
covered by the defendant as part of the settlement package.  
 
Why is class notice such a big deal?  
 
Class notice, although governed by the federal civil rules, also has 
a constitutional dimension. Due process requires that unnamed 
class members be provided with notice of actions that will affect 
their rights.  Phillips Petroleum v. Shutts, 472 U.S. 797, 811-812 
(1985).  If effective notice is not given to them, class members will 
not be bound by any class judgment or settlement.  Id.  
 
.  


