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DRAFT CASE STUDY FOR USE BY STANFORD LAW SCHOOL -- DO NOT QUOTE OR COPY WITHOUT 
PERMISSION 

EXTRATERRITORIALITY: ANTI-CORRUPTION LAW 

Background  

 Corruption, by which an individual abuses a position of power for private gain, is widespread.  
One recent study reported that nearly 40 percent of executives in multinational corporations have been 
asked to pay a bribe when dealing with government and quasi-government officials.1  The risk is 
especially great in poorer countries and with industries that involve major capital expenditures, such as 
oil and gas production, power plants and construction. 

 In the aftermath of the Watergate scandal and reports of widespread corruption in the early 
1970s, the United States enacted the Foreign Corrupt Practices Act (FCPA), which made paying bribes to 
foreign government officials a crime unless the payment was lawful under the written laws of the 
foreign country.  The prohibition applies to any company that issues securities registered in the U.S., to 
any citizen or resident of the U.S. or business entity that is organized in or has its principal place of 
business in the U.S., and, since 1988, to any natural or legal person that while in the U.S. uses the mail or 
other instrumentality of commerce in furtherance of paying such bribes.   

 The FCPA explicitly prohibits paying money or anything else of value to any person “while 
knowing that all or a portion” thereof will be offered or paid as an unlawful bribe.  This provision is 
intended to address problems that could arise from the widespread use of foreign agents to facilitate 
business transactions in foreign countries.  While finding a violation requires determining both that 
some or all of the payments to the agent were used to bribe foreign officials and that the principal knew 
about the illegal payments, willful ignorance is not a defense.  The enforcement agencies have insisted 
that entities covered by the FCPA may avoid an inference of imputed knowledge only if they have 
insisted that their agents commit to comply with the substance of the FCPA requirements and have 
implemented rigorous due diligence and monitoring programs to ensure that they will likely know of any 
improper payments 

U.S. business leaders complained that the FCPA put U.S. businesses at a disadvantage when 
competing against firms from other countries that did not have similar laws.  One trade association, for 
example, estimated that U.S. companies had fallen from first place just two years earlier to fifth place in 
1979 in the market for international construction contracts.  In 1995, the Secretary of Commerce told 
Congress that U.S. businesses lost contracts valued at $45 billion to foreign companies that paid a bribe.  
At that time, the U.S. was the only member of the Organization for Economic Cooperation and 
Development (OECD), which consists of 34 economically advanced countries, with a statute that 
specifically made bribery of foreign officials a criminal offense; and bribery payments were tax 

                                                           
1  Transparency International, Bribe Payers Index 2008 (November 1, 2009). 
<http://www.transparency.org/news_room/in_focus/2008/bpi_2008>  
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deductible in ten OECD countries, including Australia, Canada and Germany.  Proponents of such tax 
treatment argued that bribery payments promoted exports by local businesses. 

In 1997, partly in response to U.S. pressure, the OECD adopted a Convention on Combating 
Bribery that required its voluntary signatories to prohibit bribery of foreign officials.  Other factors that 
contributed to the change in attitudes about bribery included high-profile scandals involving public 
officials in numerous countries and academic studies showing a link between corruption and reduced 
economic growth.  Anticorruption laws have subsequently been enacted in 40 countries, including all 
OECD members.  Some, such as the U.K. Anti-Bribery Act, are more restrictive than the FCPA.  The 
incidence of bribery has reportedly nevertheless remained high in the Middle East, Africa, and newly 
independent countries such as Russia and the Ukraine.2 

The FCPA has been actively enforced by the U.S. government.  In recent years, numerous U.S. 
and foreign firms have paid substantial civil and criminal penalties in cases involving alleged FCPA 
violations.  These include, among others, Siemens AG ($800 million); Kellogg, Brown & Root ($579 
million), BAE Systems ($400 million), and Technip SA ($338 million).   

 Numerous reasons have been suggested at various times for prohibiting bribery of foreign public 
officials.  They include the following:   

• that corruption is unethical; 
• that corruption harms the economy in the country in which it occurs because it increases 

unpredictability of legal rules and thus uncertainty surrounding investment, increases the cost of 
doing business, and induces arbitrary government decisions that divert private and government 
resources from their most efficient uses; 

• that corruption distorts international trade and thus harms the international economy; 
• that corruption undermines the rule of law more generally and the competence and credibility 

of government officials and, thus, trust and confidence in government and that these effects can 
lead to political instability in the country in which corruption occurs;  

• that corruption tends to exacerbate income inequality by rewarding those who have the most 
resources to spend in a corrupt system and, in that way too, contributes to political instability in 
the country in which it occurs; 

• that corruption can contribute to international political unrest by enabling multinational 
businesses and the more developed economies they represent to be viewed as oppressors and 
corruptors; and  

• that laws against corruption can benefit the companies constrained by them by weeding out 
dishonest business managers and protecting companies from being pressured by corrupt foreign 
officials.3 

                                                           
2  Transparency International, Global Corruption Barometer 2009 (November 1, 2009). 
<http://www,transparency.org/policy_research/surveys_indices/gcb> 
3  Arguments against anticorruption laws include that they reduce the incentive and opportunity of foreign 
nations to develop their own anticorruption laws and institutions; and some have suggested that corruption can, 
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Facts 

You are the chief compliance officer of Geibans, a German manufacturing company that has 
operations throughout the world and is rapidly expanding in Russia and other former Soviet states.  Your 
office is in Dallas, TX, at what had been the site of a U.S. manufacturing firm that Geibans acquired, 
together with its subsidiaries, less than a year ago.  You were transferred to Dallas from Munich to 
ensure that the newly acquired business complies with Geibans’ corporate policies. 

The following anonymous email, received on an employee hotline, was forwarded to you by the 
U.S. firm’s compliance department: 

“Our Russian subsidiary uses StatServices, Inc., as an agent to help us secure building 
permits and supplies for our ongoing construction projects.  StatServices sends us 
periodic billing statements that describe its services in broad terms.  One line item on 
the statements is “purchasing and licensing activities.”  This includes legitimate work 
done to negotiate and enter into purchasing agreements and prepare and submit the 
detailed forms required to obtain building permits.  Although it is not clear from the 
face of the statements, this category also includes reimbursement for so-called 
‘permission payments’ paid by StatServices to government officials to secure the 
permits, which might otherwise be tied up for some time in red tape or denied for a 
technicality.  These reimbursements have probably totaled several thousand dollars 
over the past 2 years.”   

 Although Geibans has not had any FCPA or other anticorruption problems, you are mindful of 
the huge fines other firms have paid when widespread problems have been reported to the U.S. 
government.  Your mind is spinning with questions:  Have we violated the FCPA?  Should I investigate 
further?  Does our compliance policy need to be revised to make sure it prohibits this kind of conduct in 
the future?  Should we do a better job screening the agents we hire?  Should I tell anyone about the 
email?  You call a lawyer whom you know in Moscow.  He tells you that Russia enacted a law in 1998 in 
response to pressure from the OECD and others making permission payments illegal but that the law is 
almost never enforced.  In fact, he said, permission payments are very common in Russia and are often 
necessary as a practical matter to get building permits within a reasonable period of time. 

 

 
                                                                                                                                                                                           
at least in some circumstances, be beneficial.  Corruption can, these observers say, increase the efficiency and 
speed of government decisions by overcoming obstacles posed by inept or understaffed bureaucracies or 
misguided regulators.  As Harvard political scientist Samuel Huntington put it, “In terms of economic growth, the 
only thing worse than a society with a rigid, over-centralized dishonest bureaucracy is one with a rigid, over-
centralized, honest bureaucracy.”  S. Huntington, Political Order in Changing Societies 69 (Yale 2006).  Others have 
suggested that corruption can increase the access to government of groups that might otherwise be excluded by 
ignorance or government policy and that corruption can facilitate international trade by enabling the 
circumvention of legal obstacles to trade.  In effect, these various observers argue that corruption can ameliorate 
the problems caused when governments do not effectively promote the interests of the people. 
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Questions for discussion 

1. We discussed in the last session extraterritorial application of one country’s laws to foreign 
conduct that has adverse economic effects in that country.  Is there any other legitimate basis 
for one country to apply its laws to conduct that takes place in another country?   

2. For purposes of deciding whether U.S. law should be applied to conduct outside the U.S., is 
anticorruption law different from antidiscrimination law or securities law and, if so, how? 

3. Assuming that the facts asserted in the email are correct, has Giebans violated the FCPA?  The 
UK Bribery Act (see below)?  Do you need to know more to answer these questions?  If so, what 
more do you need to know? 

4. What should Geibans do in response to the anonymous email? 
5. Should Geibans’ FCPA compliance policy regarding third-party agents (see below) be revised?  If 

so, how? 
6. How might Geibans benefit from anticorruption laws?  From Geibans’ perspective, what is the 

optimal international system of anticorruption laws?   
7. As least as set forth in the Restatement, international law requires that a regulating nation have 

at least one of the following 4 connections in order to apply its laws extraterritoriality:  (i) 
adverse effects caused by the foreign conduct, (ii) the conduct took place at least partially in the 
regulating nation, (iii) the victims are nationals of the regulating nation, and (iv) the defendants 
are nationals of the regulating nation or have a strong connection thereto.  If you were general 
counsel of an MNC and could cause one of those factors to be deleted from the set of those on 
which extraterritoriality could be based, which would you delete and why? 

______________________________________________________________________________ 

Note about Enforcement of the FCPA 

The Foreign Corrupt Practices Act is enforced by both the Department of Justice (DOJ) and the 
Securities Exchange Commission (SEC).  DOJ enforcement can result in criminal fines of up to twice the 
benefit the defendant obtained by making the unlawful payment.  In addition, both DOJ and the SEC can 
obtain civil penalties, including fines and injunctive relief; and parties that violate the FCPA can in some 
cases face collateral consequences such as debarment precluding them from doing business with the 
U.S. government.i    

In part because the penalties can be so severe, litigation of FCPA matters is rare; and most such 
matters are settled.ii   DOJ often enters into deferred or non-prosecution agreements pursuant to which 
it forbears from bringing criminal charges and the company accused of violating the FCPA agrees to pay 
a fine and submit to monitoring for a stated period of time.  Civil proceedings brought by DOJ or the SEC 
are often resolved by settlements in which the company agrees to pay a fine and enter into a consent 
decree that provides for injunctive relief.iii 

The SEC and DOJ rely heavily in enforcing the FCPA on cooperation from corporations whose 
employees or agents have made or might have made unlawful bribes.  The agencies promise more 
lenient penalties to those who cooperate with the agencies by investigating and reporting possible 
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wrongdoing.  Both the SEC and the DOJ “place a high premium on self-reporting, along with cooperation 
and remedial efforts, in determining the appropriate resolution of FCPA matters.”iv  This “cooperation” 
involves conducting thorough internal investigations and disclosure to the agencies.v  As Mary Jo White, 
the current Chair of the SEC, explained, “there is, of course, cooperation and then there is cooperation   
. . . we know the difference.”vi   

In addition to the carrot of leniency, the SEC and DOJ use sticks to encourage cooperation.  
These include reduced leniency for companies that do not promptly report potential violations that 
come to their attentionvii and the prospect that wrongdoing not voluntarily disclosed by the company 
will be reported to the agencies by whistleblowers.  The Dodd-Frank Act, which was passed in response 
to the financial crisis that began in 2008, provides both protections and rewards for individuals, 
including company employees, who report suspected violations to the SEC and thus reduces the 
likelihood that wrongdoing a company chooses not to report will go undetected.  Reports by 
whistleblowers can alert the agencies to both FCPA violations and a company’s failure to report 
violations that had previously come to its attention.viii   

While the regulators evangelize the benefits of self-reporting and have created a carrot-and-
stick incentive structure to encourage self-reporting, the benefits to companies from self-reporting are 
less clear to practitioners and academic commentators.ix  Critics both complain about the costs of self-
reporting and doubt that the agencies are as likely to discover unreported FCPA violations as they 
believe they are. 

To earn leniency from the agencies, whether for self-disclosed violations or those discovered by 
the agencies, the company is usually required, among other things, to conduct a thorough internal 
investigation, often with the assistance of outside law and accounting firms, in order to examine the 
alleged wrongdoing and uncover any other possible violations.  The latter purpose often requires a 
broad, sometimes company-wide, investigation that extends far beyond the particular suspected 
violation and even the business unit in which it occurred. These internal investigations can be 
enormously costly.  In what is probably the most extreme example, Wal-Mart has reported that it will 
have spent a total of $600-700 million on its internal FCPA investigation in 2012-14.x The investigation is 
ongoing, and Wal-Mart estimated that it would cost another $200-240 million in 2015.  In October 2015, 
the Wall Street Journal reported that, in part because of the five-year statute of limitations applicable to 
FCPA matters, “little in the way of major offense” has been found and that criminal charges against Wal-
Mart are unlikely.xi 

The difficult trade-offs companies make is illustrated by the FCPA saga of the German company, 
Siemens AG.  The matter is described as follows by a former Deputy Attorney General:  

*** Siemens AG. This is the FCPA’s crowning achievement: the parent company 
agreed to pay a $448.5 million fine and three of Siemens’ national subsidiaries each paid 
an additional $500,000 fine, for a total payment to the DOJ of $450 million.  The case 
involved a six-year scheme, conducted in ten different nations, under which Siemens 
made $1.36 billion in illegal payments, including $805.5 million in bribes to foreign 
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government officials, another $554.5 million for ′′unknown′′ but presumably nefarious 
purposes, and finally $341 million in direct payments to business agents and consultants 
for undisclosed purposes. 

But the Justice Department and the SEC did not root out all of this corruption by 
themselves.  Transnational FCPA cases are among the most labor-intensive to 
investigate and among the hardest to prove.  There are a multitude of dedicated, 
diligent, skilled professionals at the DOJ and the SEC, but they do not come close to 
having the resources to investigate a sprawling global conglomerate like Siemens AG.   
After German authorities conducted an initial raid at a Siemens office in Munich, it was 
Siemens itself that orchestrated and funded a gigantic internal investigation, 
undoubtedly because it had to. Its global investigation involved thirty-four countries, 
1,750 interviews, 800 high-level meetings, 1.5 million billable hours by accountants and 
lawyers, and the production and review of 167 million documents--all at a cost to 
Siemens (not to the DOJ or the SEC) of $ 1 billion.  That billion-dollar price tag does not 
include the costs attributable to the disruption of Siemens’ business or its loss of other 
opportunities. Nor does it include the FCPA compliance monitor that Siemens agreed to 
pay for at a cost of $52 million over four years. *** 

So what did Siemens get in exchange for its billion-dollar internal audit and the 
$450 million in fines it paid to the DOJ? The Justice Department applauded Siemens’ 
cooperation as extraordinary and advertised that it rewarded Siemens with an FCPA civil 
penalty 67% lower than Siemens would have paid if the DOJ had itself uncovered the 
corruption instead. Of course, due to the limits of the DOJ’s enforcement resources, that 
is a very big ′′if.′′  Moreover, the government’s arithmetic is off. It counts the $450 
million penalty Siemens paid to the DOJ but wholly ignores the $350 million that 
Siemens had to disgorge to the SEC, which wipes out the supposed 67% discount on the 
FCPA civil fine. Nor does the DOJ figure factor in the $856 million Siemens had to pay to 
the office of the Berlin prosecutor as part of the plea arrangement worked out by all the 
different governments’ agencies. Indeed, for all of its plaudits on Siemens’ admirable 
cooperation, the Justice Department actually increased Siemens’ Federal Sentencing 
Guidelines Offense Level by two notches for ′′’significant conduct outside [the] United 
States.’′′ So Siemens spent more than $1 billion on its internal audit--to perform the 
government’s investigation--and was rewarded with having to pay only about $1.7 
billion in fines and disgorged profits. Maybe not such a great deal after all.  

I fear that Siemens might not have expended such riches and laid itself bare if it 
had understood in advance that it had so little to gain from its extraordinary 
cooperation. The federal government’s treatment of Siemens constitutes a cautionary 
tale for future corporate executives weighing the ′′benefits′′ of voluntarily disclosing 
potential FCPA violations. In the wake of Siemens, corporate legal advisors could 
perhaps be forgiven for advising their clients that the rewards for airing their dirty 
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laundry before the DOJ do not outweigh the risk of nevertheless suffering onerous 
penalties.  We cannot assess the full price for the DOJ’s policy because any internal 
corruption that corporate management discovers and terminates--but does not 
disclose--will, by its nature, remain unknown. The situation is much the same with 
respect to the DOJ’s other recent mega-fine FCPA cases--Daimler, Kellogg, Brown & 
Root, and BAE Systems. Despite what DOJ lauded as Daimler’s ′′excellent′′ internal 
investigation covering ′′dozens′′ of countries and costing tens of millions of dollars, the 
discount on Daimler’s FCPA fine, just like Siemens’s, was erased by the funds Daimler 
had to disgorge. I doubt that any dissatisfaction on the part of these firms’ executives 
and directors with their treatment by the DOJ was assuaged by the recognition that, 
insofar as the government could have imposed both the full fine and full disgorgement, 
the imposition of any fine less than the highest amount allowed by law could arguably 
be considered a DOJ ′′discount′′ for good behavior. *** xii 

In short, the SEC and DOJ believe they have created an incentive structure that rewards self-
disclosure and extensive cooperation and punishes those who conceal violations that eventually come 
to light.  Some commentators, however, are not convinced that self-reporting is prudent.  
_________________________________________________________________________________ 

Note about U.K. Bribery Act of 2010 

 The Bribery Act of 2010 repealed and replaced all previous U.K. laws applicable to bribery.   It 
provides in part as follows: 

• The law prohibits bribery, being bribed, and an organization’s failure to prevent bribery on its 
behalf.  It defines bribery as giving or promising to give, either directly or through a third party, a 
financial or other advantage to another individual in exchange for “improperly” performing an 
act or function. 

• Although organizations are strictly liable for acts done on their behalf, it is a defense to show 
that the organization had in place adequate procedures to prevent bribery. 

• The law applies to bribery of persons in both the public and private sectors.  Bribery of foreign 
public officials is a separate crime described in conformity with the OECD Anti-Bribery 
Convention. 

• The law applies to offenses committed in the UK by anyone; to offenses committed outside the 
UK by persons who have a “close connection” to the UK such as being a UK national or resident 
or an organization incorporated in the UK; and to offenses committed outside the UK by any 
business entity that does business in the UK. 

• It does not prohibit bribes of a public official that are permitted by the written law of the 
official’s country. 

• It does not include an exception for “facilitating” payments. 
• The penalties include up to 10 years in prison and an unlimited fine. 

 ______________________________________________________________________________ 
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Geibans Code of Conduct Provisions Regarding Anticorruption Compliance 

* * * 

Section 3 – Third-party agents or representatives 

1. Any contract or agreement with an agent or representative must include the following 
• Agreement by the agent or representative that it will comply with all applicable 

anticorruption laws; and 
• Agreement by the agent or representative that it will maintain records sufficient to 

show any failure to comply with such laws and will permit reasonable audits of the 
records by Geibans.  

2. An agent or representative may be retained only if  
• It has demonstrable experience and skill suitable for the job for which it is being 

retained other than relationships with or access to government officials; 
• The job for which it is being retained is described with specificity; 
• The compensation of the agent or representative is reasonable for the job;  
• The agent or representative, or if it is a legal entity the senior manager thereof with 

responsibility for the engagement, is interviewed in person by the Geibans official 
retaining the agent or official; and 

• Reasonable diligence has been conducted regarding the skills and reputation of the 
agent or representative and any relationships between it and government officials. 

3. All of the information described in sections 3.1 and 3.2 must be retained by Geibans in 
written form in a due diligence file for the agent or representative. 

4. The due diligence files for agents and representatives must be periodically updated. 

* * * 

____________________________________________________________________________________  

                                                           
i U.S. Department of Justice and Securities & Exchange Commission, A Resource Guide to the U.S. Foreign Corrupt 
Practices Act (“Resource Guide”) 68-70 (2012). 
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vii Id. 
viii Id. 
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